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Robert J. Fisher
John J. Fisher
One Maritime Plaza, Suite 1400
San Francisco, CA 94111

May 9, 2011

Mark Stopher

Environmental Program Manager
California Department of Fish and Game
601 Locust Street

Redding, CA 96001

Re: Comments on Draft SEIR and Regulations for Suction Dredge Program and
Recommendation to Close the Lower McCloud River to Suction Dredging

Dear Mr. Stopher;

We appreciate the opportunity to comment on the Department’s proposed suction dredge
regulations. We offer these comments as landowners along the reach of the McCloud River in
which the above draft regulations would authorize suction dredge mining and as supporters of
the world class recreational fishing afforded by the McCloud River. While we have reservations
about several of the statewide aspects of the proposed suction dredge regulations, we will limit
our comments to issues directly related to the McCloud River.

We urge that the draft regulations be revised to close all of the McCloud River to suction dredge
mining. Our recommendation is based on the following:

1. suction dredging in the McCloud River is inconsistent with other state designations meant
to protect and enhance the McCloud as one of the premier fly fishing destinations in the
western United States;

2. lawful access by dredgers to the portion of the McCloud that is proposed tor dredge
mining is extremely limited, setting up conflicts between dredgers and riparian
landowners;

3. given the McCloud’s popularity with anglers, the draft regulations would result in user
competition and conflicts between dredgers and fly fishermen;

4. ostensible protections afforded redband trout by the draft regulations are insufficient and
should be expanded to cover all the McCloud River and its tributaries; and

5. protection of the existing biological and recreational resources of the McCloud River
should be given priority due to the absence of placer mining resources in the McCloud
River watershed.
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The draft regulations propose that the McCloud River from Section 36 (erroneously referred to
as section 16 in the draft regulations), T38N, R3W to McCloud Dam be closed to suction
dredging. While we support the closure, we believe that it should be extended to include the
lower McCloud to protect the vibrant conditions that support the trout fishery there. The
legislative policy for the McCloud River is succinctly stated: “management of river resources in
their existing natural condition represents the best way to protect the unique fishery of the
McCloud River.” (Public Resources Code section 5093.50 et seq.). That policy would be
advanced by closing the lower McCloud River to suction dredging.

As is obvious, portions of the lower McCloud River proposed to be open for suction dredging
has little or no lawful access. We are apprehensive about the likelihood of conflicts between
riparian landowners and dredgers frustrated by their inability to gain access to areas that the
Department has declared “open” to them. Given the lack of access and the difficulty of moving
dredges onto and off the river without damaging riparian habitat, we believe that the lower
McCloud River should be closed to dredgers. Similarly, the popularity of the McCloud River
with recreational anglers (many of whom gain access by wading in the river) suggests the
likelihood of severe user conflicts if suction dredge mining is permitted in the lower McCloud
River. The Department will lack the ability and capacity to “manage” these user conflicts once
created; they should be anticipated and to the extent possible prevented by the proposed
regulations.

The Draft Environmental Impact Report for the suction dredge program in section 4 (biological
resources) suggests that the closure of the mainstem of the McCloud advances protections for
redband trout. Redband trout are present in McCloud tributaries, not the mainstem, and yet the
tributaries are open to suction dredging while the mainstem is partly open and partly closed. This
seems illogical at best and at worst may reflect defects in the environmental analysis that
underpins the draft regulation. Therefore, we suggest that protection of redband trout (a state
“species of concern”) requires closing McCloud River tributaries to suction dredging. Dredging
in some of the McCloud River tributaries may be proscribed by the proposed rule prohibiting
dredging within three feet of the lateral edge of water (section 228 k(3)) since the streams are six
feet or less in width. If that is the intent of the proposed regulation (which we would support), it
would be most efficient to simply designate all McCloud River tributaries as closed by the “three
feet rule” rather than in effect requiring dredgers (and scarce enforcement personnel) to carefully
measure a stream’s width at all dredging sites.
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Finally, we are unaware of anything in the history or geology of the McCloud River that would
suggest the existence of the geological features or processes associated with the presence of gold
there. Closure of the McCloud to suction dredging would not, then, foreclose opportunities to
mine a gold resource. Therefore, preservation of the important existing biological and
recreational resources of the McCloud River should take priority over suction dredge mining.

o

Robert Fisher ohn Fisher

Thank you again for this opportunity to comment.

incerely,
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Draft Subsequent EIR and Proposed Suction Dredge Regulations Comments
By
James Foley
Property and Mining Rights Advocate
Klamath River, California
jfoley@sisqtel.net
530-465-2211

Mark Stopher

Environmental Program Manager
California Department of Fish and Game
601 Locust Street

Redding, CA 96001

California Department of Fish and Game
1416 Ninth Street
Sacramento, CA 95814

Comments Regarding: Suction Dredge Permitting Program
Draft Subsequent Environmental Impact Report

California Department of Fish and Game

May 9. 2011

The Administrative Procedures Act requires that from Notice to promulgation every step
of the hearing process shall be MEANINGFUL, providing opportunity on all fronts
avoiding that the rule promulgated will not adversely affect a property right, or interest in
property. To provide to the contrary of at least this standard of MEANINGFULNESS is
to commit a due process violation, likely causing an unlawful takings. The reason for an
agency "public" meeting is in its essence to "ensure" that the proposed rule, when
promulgated, will not adversely affect a property right.

In this respect, and regarding class “A” waters, even if there is no mining claim in a Class
A water, the new rule will be a “taking” of federal Public Domain. The Congress of the
United States has already disposed of the mineral estate in the Mineral Estate Grant of
1866. (H.R.365.) That means that the minerals on any public domain land now belong
to the people, not the government. And a valid mining claim is private property.

The Congressional Act of 1866 (H.R.365) further provides that all mineral lands of the
public domain are “Free and Open” to mineral exploration. Free and Open means that no
federal or state agency can close federal mineral estate lands. This act of congress has
never been rescinded or overturned. And no legislation or rule is able to overcome it.
Class A waters are a “taking” by CDFG of private property in instances where miners
hold valid mining claims. Case law has held that mining claims are private property.



The discovery of a valuable mineral deposit within the limits of a mining claim located
on public lands in conformance with state and Federal statutes validates the claim. The

classic statement of a mining claim as property is found in the U.S. Supreme Court case
of Wilber v. rel. Krushnic, 280 US 306 (1930):

When the location of a mining claim is perfected under the law, it has the effect
of a grant by the United States of the right of present and exclusive possession.
The claim is property in the fullest sense of that term...The owner is not required
to purchase the claim or secure patent from the United States, but so long as he
complies with the provisions of the mining laws, his possessory right, for all
practicable purposes of ownership, is as good as though secured by patent.

In opposition to the solidly peer reviewed science we PAC members provided, CDFG has
chosen to totally ignore the consultation of experienced dredgers and scientists. CDFG

is regulating based on possibility of harm rather than CEQA requirements to show actual
harm. Instead, CDFG has chosen to include unscientific and in some cases biased
information to justify an agenda for gross overregulation.

C.D.F.G. does not have peer reviewed scientific evidence that supports any deleterious effect
to fish and aquatic life. Therefore if there is no cause or negative impact to the environment
as required by CEQA, no changes are needed from the 1994 dredging regulations.

Title 14. Natural Resources

Division 6. Resources Agency

Chapter 3. Guidelines for Implementation of the California Environmental Quality
Act

Article 5. Preliminary Review of Projects and Conduct of Initial Study

(1) If there is substantial evidence, in light of the whole record before a lead agency, that
a project may have a significant effect on the environment, the agency shall prepare a

draft EIR. Where is this substantial evidence?

(5) Argument, speculation, unsubstantiated opinion or narrative, or evidence that is
clearly inaccurate or erroneous, or evidence that is not credible, shall not constitute
substantial evidence. Substantial evidence shall include facts, reasonable assumptions
predicated upon facts, and expert opinion supported by facts.

Mercury:

In regard to any mercury issue, CDFG has chosen the route of over-regulation instead of
choosing a direction that could improve the waters of the state of California by accepting
the aid of the dredging community who are ready and willing to help remove 98% of
mercury from its waterways whenever possible. Currently, miners are the only user group
that removes mercury from our rivers.



CDFG's lack of concern for miners or environmental improvement seems to be

based on incomplete poorly planned out USGS research purposely carried out in a known
hot spot unlike any other place in the state. There is no way that this research is
indicative of rivers state-wide.

This USGS report in question authored by Fleck et al. includes highly suspect claims of
environmental harm from mercury to California's waters using unscientific calculations
projected from the dredge industry sales data never intended for that purpose nor
collected using scientific method of the quality required for use in a scientific report. In
doing so USGS does a disservice to the agency represented.

CDFG failed in the DEIR to consider, as requested, a magnitude of peer reviewed
scientific research proving selenium’s protective antagonism to mercury as presented to
the CDFG public advisory committee. Selenium is in sufficient quantities in California's
waters to be protective of any harmful effects of methyl mercury to fish and human
health. The proof is available to show mercury is not detrimental to fish, birds, or
mammals when sufficient selenium is available. This evidence was presented to CDFG in
the PAC meetings. You chose to ignore it in favor of hearsay and unsubstantiated
allegations.

CDFG's DEIR reflects their lack of leadership capability in presenting regulation based
on solid scientific evidence.

CDFG has made an underhanded application of CEQA by their arbitrary decision to
change the "baseline" to a no dredging scenario, therefore not comparing social,
economic or environmental impacts to the way things have been for 14 years under
existing regulations. That is the foundation of this whole SEIR. Rather than show any
evidence that existing activity has been deleterious to fish, you just changed the baseline
("no dredging" moratorium,) which was ordered by the court because DFG had not done
its job).

The 1994 CEQA process and resulting regulations have served well for 14 years. Any
problems with suction dredging have already been addressed and dealt with in that
CEQA. CDFG has irresponsibly spent an enormous amount of money to implement this
new CEQA with absolutely no justification. You have not identified any significant
effect to the environment as required by CEQA; therefore there is no justification for any
changes in regulations.

The irresponsible actions of CDFG in this CEQA are guaranteed to result in numerous
lawsuits against the state, which will result in huge monetary cost to the state just to
defend, not to mention any resulting judgments that result from citizen’s lawsuits.

The irresponsible and illegal actions of your agency have caused those you are attempting
to regulate to research our position under the law. Although we have addressed our legal
rights under federal law on federal land with your agency many times, CDFG seems to
think that just because you are mandated to follow CDFG code that you are above the



law. In this respect I will advise you once again that the Congressional Act of 1866 /
1872 as amended is the supreme law of the land and no state or agency can overcome it.
In federal law this is known as the “Supremacy Clause”.

When the federal government declares in the 1872 mining law that all land on the federal
domain is “free and open”, it means just that. For any agency to arrogantly close this
federal land to prospecting or mining is illegal and can and will be prosecuted under
federal law in federal court. It goes without saying that CDFG can promulgate and even
prohibit activities on state land, but when you attempt this on federal domain it is patently
illegal.

Under the 1994 regulations, which were put in place after a lengthy EIR process,
endorsed by CDFG and the very same CDFG employees involved in this current EIR,
suction dredging has proven to not be harmful to fish or environment. How about using a
little reason in this process; there is no harm!

CDFG has spent an inordinate amount of resources to prove a negative, that is; to find
scientific data that dredging harmed fish....data the State claimed to have in its
possession prior to the court ordering the SEIR study be performed. And yet, the
contents of the SEIR illustrate that the effects of suction dredging on fish, in every
instance, is “Less than Significant”.

This is hardly an unbiased approach to this EIR. Moreover, CDFG ahs refused to produce
any scientific data that it claims to have. If this is not a fabrication it should be included
in this DEIR. To not include data that backs CDFG sworn testimony in a court of law is
reprehensible, a well as illegal.

The SEIR results clearly illustrate that the State never possessed any additional scientific
evidence they claimed would prove small-scale suction dredging was detrimental, in any
way, to fish or wildlife beyond the data already analyzed in the 1994 EIR.

Proposed New Regulations:

It is impossible to complete an EIR on suction dredging without actually using a suction
dredge to formulate the conclusions you have come to in this DEIR. The conclusions this
DEIR comes to are nothing more than heresay and opinion, they are not based on any real
world experience with an actual suction dredge. The citizens of this state deserve better
from a state agency that is supposed to be professional. In addition, Horizon was a poor
choice to put this EIR together. A professional company would never jump to the
conclusions that they have in this process. Your whole process and your approach to it
are little more than phantasy scenarios based on thin air. This is not meant to be sarcastic,
but rather an honest evaluation based on your own evidence or lack of it in this DEIR.



This is what the California State Legislature ahs to say about mining: Public Resources
Code 2650: (a) It is the continuing policy of the State of California, in the interest of the
needs of society for the wise use of mineral resources and for other sound conservation
practices, to foster and encourage private enterprise in all of the following activities:

(1) The development within the state of economically sound and
beneficial mineral industries and metal and mineral product reclamation
industries.

(2) The orderly and economic exploration, development, and utilization of the
state's mineral resources and reclamation of metal and mineral products
emphasis added).

Public Resoutces Code 2711: (a) The Legislature hereby finds and
declares that the extraction of minerals is essential to the continued

economic well-being of the state and to the needs of the society, and that

the reclamation of mined lands is necessary to prevent or minimize adverse
effects on the environment and to protect the public health and safety (emphasis
added).

The EIR does not place an appropriate amount of emphasis on the reality that the
proposed regulations would eliminate the only effective method of gold extraction upon
thousands of miles of California’s waterways, therefore reducing the value of property
which Americans own there, in some cases, eliminating the value altogether.

Millions upon millions of dollars have been invested in mining properties which derive
most of their value because suction dredges have been allowed to operate there under the
1994 regulatory framework.

Consider that the Klamath River streambed runs an average of 8-to-10 feet thick
(sometimes more than 20 feet thick). But the efficient depth-capacity of a 4-inch dredge
in experienced hands is only 4 feet. Therefore, DFG is proposing to make nearly all of the
areas which remain open along the Klamath River off limits to effective sampling for
viable gold deposits!

Speaking of viable gold deposits, CDFG and Horizon do not have the slightest clue
concerning how gold deposits are found. The agency mistakenly assumes that gold is
evenly distributed throughout the rivers. Nothing cloud be further from the truth. In this
respect you propose that miners must submit up to six locations where a miner proposed
to mine. This is an impossibility and speaks to the gross ignorance concerning the basics
of suction dredge mining. One example should suffice. Miners need to sample in various
places to find a pay streak that is recoverable. Simply put, he never knows 2here he will
find it until he samples, which may require many different location that cannot be
determined ahead of time.

This is just another example of an agency trying to regulate something it knows nothing
about.



DFG should not further-limit the size of dredges under the statewide permitting
program:

The only justification we can see in the SEIR for reducing

Dredge sizes in the proposed regulations is your “precauntionary approach.” As we have
explained above, there is no basis for using such an approach at all, much less in this
context. It is patently illegal under the CEQA guidelines, which state, among other
things, that “there must be an essential nexus (i.e. connection) between the mitigation
measure and a legitimate governmental interest” and “the mitigation measure must be
‘roughly proportional’ to the impacts of the project”. 14 CCR 15126.4(a)(4). Obviously,
“mitigation measures are not required for effects which are not found to be significant”
(1d. § 15126(a)(3)), and the SEIR presents no evidence that dredge sizes allowed under
the 1994 regulations created a deleterious impact upon fish.

Power Winching

This was already explained to you during the PAC meetings:

In some dredge holes, a power winch provides the only safe and efficient means of
progressing either when a rock is too heavy to move by hand, or when it cannot be rolled
over other rocks that are in the way. We are discussing how heavy something is to move.
Each person is different, but everyone has a limit. Some people are disabled. Some heavy
rocks can exist up off the bedrock, and must be removed in order to avoid a very serious
safety issue. All of this normally takes place down below the surface of the streambed
where the result (of moving the rock 4-to-10 feet) will not have any impact upon the
waterway above.

It is ridiculous to require a 1600 permit for winching boulders. It is completely
unreasonable to require a miner to stop his work and leave the mining site to procure a
special permit, which may take weeks to get. CDFG has suggested that a site specific
visit may be required before a 1600 permit would be issued. Has it occurred to you that
boulders are not just sitting on top of the gravel waiting to be seen by CDFG personnel?
These boulders may reside anywhere in the gravel, all the way down to bedrock. So how
do you think it is possible for your warden to determine if winching is needed when
he/she cannot see them?

As a practical safety issue, when a miner encounters a boulder that is not on bedrock, but
perhaps up in the wall of the gravel, it must be moved to keep it from accidentally falling
on the miner. No miner would allow this situation to continue because of the possibility
of serious harm or death to the miner.

Dredge mining between one half hour after sunrise to sunset:

What does this proposed regulation have to do with protecting fish? This is something we
expect to see regarding hunting and possibly fishing. CDFG is proposing to dictate when
where and how miners mine and the tools they can use. You certainly have no authority
to implement regulations that even the federal government has no authority to implement.



In closing just let me say that suction dredge mining is regulated under the authority of
the USACOE. This agency determined quite some time ago that they would no longer
regulate or permit it simply because it was a de-minimus (no significant impact) activity.

Even the Federal EPA has determined in its peer reviewed study that suction dredge
mining is de-minimus. It is very disconcerting that CDFG seems to think they know more
about suction dredge mining than the agencies that are in place to regulate mining. The
result is what you have come up with; a DEIR that surpasses all reason and borders on
the ridiculous.

It is amazing to me that CDFG even put the PAC meetings together, what was the
purpose? You used none of the information that miners and miners scientists turned in,
listened to none of the testimony, but clearly implemented this DEIR and proposed
regulations based on heresay from your own department. This is not to even mention the
same old tired lies, distortions and half truths turned in by Tribes and Environmental
activists.

It is amazing that an agency commissioned to enforce the law can so blatantly disregard it
at will, such as you have done over and over again in the CEQA process.
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Friends of the North Fork
7143 Gardenvine Ave.
Citrus Heights CA 95621

May 9, 2011

Mr. Mark Stopher
Department of Fish and Game
601 Locust Street
Redding, CA 96001

RE: Suction Dredge Program Draft SEIR Comments
Dear Mr. Stopher:

I am writing on behalf of Friends of the North Fork to provide our comments on the draft
supplemental environmental impact report on the department’s proposed regulations for instream
suction gold dredge mining,.

In our view, the dSEIR has fundamental elemental errors, the result of which is a document that
does not comply with the California Environmental Quality Act. These foundational errors in the
dSEIR then lead to many specific problems within the proposed regulations.

If the department feels that it lacks the authority to reduce the identified environmental impacts to
a less than significant level, then it needs to adopt the “no program” alternative.

1. Scope of Regulatory Authority: DFG asserts that its authority to regulate suction dredging
is limited entirely to its mandate under Fish and Game Code Section 5653. It is an absurd
conclusion that DFG must allow the activity if it determines that suction dredging is not
“deleterious to fish,” even if it causes significant and unmitigable impacts to other wildlife for
which DFG has an obligation to conserve, protect, and manage. Thus the dSEIR fails to identify
ways to avoid or reduce environmental damage or to prevent environmental damage by requiring
implementation of feasible alternatives and/or mitigation measures.

The inaccurate definition of DFG’s regulatory authority results in nine significant and unmitigable
impacts for which DFG failed to adopt feasible mitigation measures. Ifin fact DFG believes in its
limited authority, why are there measures in the regulations, for instance, to minimize impacts to
human safety, other recreational uses and traffic?

The inaccurate definition of DFG’s regulatory authority leads it to write regulations telling dredgers
that it is OK to dredge waters within state and national wild and scenic rivers boundaries, national
parks, state wild trout streams, state parks, state wildlife areas and within counties where it is
banned by local ordinance. '




Mr. Mark Stopher
Department of Fish and Game
- May 10, 2001

Page 2

Among the 24 wild and scenic stretches now listed as open in the proposed regulations is the North
Fork of the American River above the lowa Hill bridge. This section is also a state-designated Wild
Trout Water. The use of motorized equipment is specifically banned in the federal management
plan for the Wild and Scenic North Fork. Itis also inconsistent with its designation as a California
Wild Trout Stream, which requires protection of the river’s water quality and river bottom
conditions. Under its designation as a California Wild and Scenic River, DFG is required to protect
its fishery and wildlife values.

Hlogical starting premises lead to absurd conclusions such as these. As officials from the United
States Forest Service have told the department, listing waters as open when they are closed under
federal regulations presents an overwhelming enforcement challenge for understaffed federal
agencies.

And while DFG says it can’t use any of its other legal authorities, the regulations would allow the
use of suction hoses up to eight inches in diameter, the damming or restriction of stream flows and
the use of motorized winches if the dredger complies with Fish and Game Code Section 1602. The
department has an Attorney General’s opinion dated January 6, 2000 in which it was concluded that
Section 5653 does not authorize the department to issue permits that do not comply with the
generally applicable regulations specifying equipment and methods of operation. It should be
pointed out that an eight-inch hose has five times the capacity of a four-inch hose. Ifitis the
department’s conclusion that any hose bigger than four-inch hose would be “deleterious to fish,”
then the department does not have the authority to allow hoses with dramatically bigger capacity.

Furthermore, Section 1602 requires the department to respond to a request to use equipment more
damaging to fish and habitat within 60 days. Ifit fails to respond, the dredger may use the
equipment without permission or conditions from the department. The department does not have
the personnel or funding to respond to the estimated 500 Section 1602 notifications that it
estimates it will receive.

In addition, the proposed regulations open stream segments with the boundaries of California
Indian reservations and rancherias. Tribal governments are not subject to state regulation, and the
department has no authority to declare waters within tribal lands open to suction gold dredge
mining. If a tribal government determines that dredging would be acceptable in waters on its lands,
it will regulate the activity through tribal law.

2. Definition of “deleterious to fish: DFG’s definition of “deleterious to fish” as harm that
“manifests at the community or population level and persists for longer than one reproductive or
migration cycle” is wholly inconsistent with legislative intent, previous court rulings and the
common sense plain meaning of the word “deleterious.”

The department’s definition of “deleterious to fish” is so wildly off the mark that it taints the entire
list of stream segment designations in the proposed regulation. It is an unprovable standard
because it looks backward - we only know we have a problem after we have the problem.




Mr. Mark Stopher
Department of Fish and Game
May 10, 2001

Page 3

As of last year, the department believed there was no record of legislative intent with regard to the
definition of “deleterious.” Friends of the North Fork researched the legislative history at the state
archives and provided numerous documents to the department showing that the Legislature
intended any damage to fish to be minimal.

As Friends informed the department last year, "deleterious to fish" found its way into the first
California statute regulating suction dredge mining, Fish and Game Code Section 5653, in
Assembly Bill 1459 (Arnold) in 1961. In his letter to the governor requesting a signature on the
bill, Assemblyman Arnold used terms like "damage" and "disturb." He said dredging should be
done so as not to cause anything other than "minimal damage" to fish. Impacts that he
considered beyond “minimal damage” included disturbing eggs, disturbing fish food organisms
and stirring up silt to cause an "aesthetic problem" and cover eggs.

The intent was clear. Any “damage” from dredging activities must be “minimal.” Clearly, the
author’s view was that disturbing eggs, disturbing fish food organisms and stirring up silt to
cause an "aesthetic problem" and cover eggs is more than minimal, and thus is “deleterious to
fish.”

No legislation since the original enactment of Section 5653 expressed any intent other than that
expressed by Assemblyman Arnold in 1961 as to the meaning of “not deleterious to fish.”

There is no basis in the legislative record to conclude that “deleterious to fish” means the
draconian impact contemplated by the department. A definition that meets the legislative intent
would be as follows:

“A vacuum or suction dredge operation and activities associated with its operation are
deleterious to fish, mollusks, crustaceans, invertebrates, or amphibians if either (1) it deposits,
alters, pulverizes or re-suspends any substance or material in the river, stream or lake that has a
harmful effect on any life stage of “fish” or (2) alters the behavior of “fish” so as to have a
harmful effect or (3) results in the modification or alteration of instream or riparian habitats in a
way that has a harmful effect on the ability of “fish” to successfully feed, reproduce or evade
predators.”

3. Failure to study specific stream segments: DFG did not study specific stream segments,
and so only vague conclusions concerning impacts can be reached. Without specific information
on stream segments, there is no basis for DFG to conclude that the activity won’t be “deleterious
to fish” in stream segments that it proposes to open to suction gold dredge mining. In fact, DFG
acknowledges that the data used to develop the regulations vary in quality and accuracy and that
the proposed regulations “often reflect broad understandings of a species distribution within a




Mr. Mark Stopher
Department of Fish and Game
May 10, 2001
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stream.” Unless DFG can conclude that dredge mining will not be “deleterious to fish” on each
stream segment it proposes to open, then it may not open that segment.

4. Failure to present and analyze an alternative with feasible mitigation measures: The
dSEIR fails to comply with CEQA because it fails to present and analyze an alternative to the
preferred program that reduces significant impacts to an insignificant level. CEQA requires that
feasible mitigation measures be adopted. There are feasible mitigation measures short of the no
program alternative, and they should have been presented and analyzed.

DFG will not be able to correct this failure by making a finding under CEQA that another public
agency can and should make changes or alterations to the DFG regulations to reduce significant
and unmitigable impacts of the proposed program. In some instances that agency is DFG. In the
case of substantial adverse impacts to historical resources and unique archaeological resources,
for instance, there is no public agency with authority to make changes or alterations to the DFG
regulations.

The dSEIR indicates that mercury contamination is harmful to “fish,” and the department has full
authority, even within its self-restricted regulatory scope, to require feasible mitigation measures
to reduce this significant impact to an insignificant level.

5. Failure to meet the dSEIR’s own program objectives: Because it fails to provide feasible
mitigation measures for the nine significant and unmitigable impacts and because it adopts an
apocalyptic definition of “deleterious to fish,” the dSEIR fails to meet its own program
objectives, including to fulfill CDFG’s mission to manage California's diverse fish, wildlife, and plant
resources, and the habitats upon which they depend, for their ecological values and for their use
and enjoyment by the public; and to fulfill the CDFG’s obligation to conserve, protect, and manage
fish, wildlife, native plants, and habitats necessary for biologically sustainable populations of those
species and as a trustee agency for fish and wildlife resources pursuant to Fish and Game Code
Section 1802.

Furthermore, the program objective to develop a program that is implementable within the existing
fee structure is incompatible with the above two objectives. The department simply cannot fulfill
its trustee responsibility by implementing a program that does not pay its own way. The
department’s suction dredge permitting program has always cost significantly more than the
income from license fees. In this case, it needs to determine how much enforcement capacity the
existing fees will support and then limit the areas of number of permits issued to fit within that
capacity. This is a recreational community with a long history of noncompliance with regulations,
and to allow more activity than the department can monitor means it cannot make the finding that
the activity is not “deleterious to fish.”

6. Faulty Assumptions Lead to Bad Conclusions: First, the dSEIR defines suction dredging as
using a hose that operates through the Venturi effect, a motorized pump, and a sluice box. There is




Mr. Mark Stopher
Department of Fish and Game
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nothing in Section 5653 that allows this narrow definition of the activity. Dredgers make and
operate “gravity” dredges, particularly in backcountry waters where hauling heavy equipment is
impracticable. There are suction dredge hoses that operate without using the Venturi effect. By
state law, suction dredging is any activity in which aggregate is vacuumed from the bottom by any
kind of equipment. .

Second, there is nothing in the regulations limiting multiple dredges from operating close together.
The impact on “fish” is magnified many times when groups of dredgers gang up on a particular spot,
and this is a common practice. Unless the regulations limit the number of dredges in a specific area,
the department cannot conclude that the activity is not “deleterious to fish.” Most other states
require a minimum distance between dredges.

Third, the dSEIR concludes that as-yet unwritten “best management practices” pamphlet will
reduce environmental impacts. Unenforceable BMP guidance is not an acceptable mitigation for
environmental and cultural resource impacts - they need to be included in the regulations.

For the all of the above reasons, Friends of the North Fork urges the department to rewrite the
proposed regulations to solve the foundational errors and to reduce all identified environmental
impacts to a less than significant level. If the department determines that this is not possible,
then it must adopt the “no program” alternative.

Sincerely,

/Michael Garabedian, President
Friends of the North Fork
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May 9, 2011

CDF&G

California Department of Fish and Game

Attn: Mark Stopher

Suction Dredge Program Draft SEIR Comments
1 601 Locust Street

Redding, CA 96001

e-mail: dfgsuctiondredge@dfg.ca.gov

Dear Mr. Stopher

I write to comment on the draft SEIR for suction dredging. My name is Gary Gailbreath and I have
been an active miner and dredger for more than 30 years. I have two claims and have frequently
dredged on private and public lands as allowed.

I have the following comments and suggestions regarding the draft SEIR and the process.

Overall I believe the document to be short sighted and a knee jerk reaction to a problem forced upon
you by ill considered legislation. I believe far more study and creative thinking would result in a
win/win outcome for dredgers and the environment. Not every concern, issue, or item of interest needs
to be in the form of a regulation. I whole-heartedly support the concept of best management practices.
Unfortunately, doing so thoughtfully and correctly under the present legal mandates would prevent
dredging for several years while work is completed. WE have already lost two years. I therefore
propose that the 1994 program rules be continued for a period of 2-4 years, and that during this period
the following issues be addressed.
Development of a best practices program to include
Best equipment for mercury capture, removal and disposal
Disposing of lead or other heavy metals
Refilling dredge holes, restoring stream beds if appropriate
Refueling practices.
Noise abatement considerations
Boulder movement and repositioning
Dredging clay
Determination of optimum number of permits and methodology for for issuance.
There are many options here, most notably those used in commercial fishing
Development of a Dredgers Code of Conduct for safe environmentally sound activities

Regarding the Draft SEIR I note the following
The no program alternative is completely uncalled for and is unacceptable
The water quality alternative and the reduced effort alternatives are a slow and painful death for

dredging. They are unworkable.

Under the proposed program
A limit of 4000 permits is too low and is not supported



A limitation on nozzle size of four inches is too small. Five inches is more appropriate.

The intake screen size is too small and not justified/supported

The requirement to not dredge within three feet of the lateral edge of the current water level,
Including the edge of instream gravel bars or under any overhanging banks, is
unworkable as a moving target. The current regulations are appropriate

Prohibiting use of motorized winches or other motorized equipment to move boulders, logs,
or other objects unless an on site inspection is conducted and will be a bureaucratic and

expensive nightmare and is unwarranted as the same result will arise from hand
winches

Leveling tailings piles s prior to leaving the site is ridiculous as they never rise above the water.
What is really wanted here?

This requirement is unclear as to its application. “No fuel, lubricants, or chemicals may be
stored within 100 feet of the current water level at the time of dredging, otherwise a
containment system must be used”

The requirement that a suction dredge operator permit number must be affixed to all permitted
dredges at all times and in a manner that is clearly visible from the stream bank
or shoreline is clearly unreasonable. What is gained by having engine model numbers
on permits? I support listing 6 locations for dredging as long as I can change them with a
letter to CDFG, as opposed to a trip or a certified letter or a waiting period with an
acknowledgment 2 months later!

I would support the sun rise/sun down dredging restriction. Tables are readily available.

All engines should have working mufflers.

1.3.2 11-20 The following is a faulty assumption for a supplemental EIR “...... CDFG has determined
that a conservative approach to identifying thel2 environmental baseline is appropriate. As described
above, instream suction dredge mining 13 is currently prohibited in California pursuant to a state law
enacted shortly before the 14 publication o........... The same law and a related court order also prohibit
CDFG from

16 issuing new suction dredge permits. CDFG has determined that the appropriate 17 environmental
baseline for purposes of CEQA and the analysis set forth below is one that 18 assumes no suction dredging
in California, because that was (and remains) the state of the 19 regulatory and physical environment at
the time the NOP was published. The SEIR provides 20 a “fresh look” at the impacts of suction dredge
mining on the environment generally.

4.4.1

Although some clubs recommend that all garbage, supply, food, and equipment

items be kept safely and in a clean manner to minimize hazards, it has been observed that

some miners have campsites strewn with garbage and debris (Sierra Fund, 2009). and

24No studies were available for this SEIR that comprehensively documented suction dredger’s compliance
with these laws; however, numerous anecdotal reports indicate observations of unsanitary conditions at
suction dredge encampments (see25 for example Sierra Fund, 2009) While this impact is rated as less
than significant, the language is pejorative. In any group there are those who misbehave. The fact that
two percent of any group do so is not as important as the fact that 98 percent obey all laws. The Sierra
Club is not in business and does not profit from reporting that most people in the woods act
appropriately.

Thank you,
Gary Gailbreath
930 El Oro Dr, Auburn CA 95603
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Subject: Proposed Suction Dredging Regulations
Date: Monday, May 9, 2011 8:26:01 PM PT

From: Joshua Hall
To: mstopher@dfg.ca.gov

Dear Mr. Stopher,

[ am now a junior at Yreka High school. I am a 4.0 gpa student and
president of the FFA chapter. I would like to let you know that my family
started dredging in the 70's and have enjoyed it very much. It has been
a hobby as well as a source of valuable income. I started dredging in
2007 until you close down suction dredging in 2009. I was looking
forward to dredging on my own and using the gold I found to pay for
college. But due to the ban, I have had to look for another summer job
but have been unsuccessful in finding one.I find the DFG's lack

of cooperation appalling. This last summer [ went down to our local DFG
office and asked them about what I can legally do now that dredging was
closed (highbanking, sluice, etc..), I also asked if there was a special
permit or study I could help with in order to dredge, and finally I asked
if an DFG officer would like to come see what I was wanting to do in the
way of highbanking and sluicing. The answer to all of these was no. |
found this sad, here | am asking for input trying to be proactive and

get advice and the DFG won't even put out some effort to help. Instead
of advising and helping you do it right and in accordance with law, I was
told that they only come out to issue warnings and cite you. I have
several problems with the proposed regulations. First off the three foot
from the bank rule is completely over the top what if you creek is only
six feet wide such is the case where I dredge. Also i would like to see
Humbug creek taken off the class A list. I have never seen a fish bigger
than 6 inches on that creek and also it goes dry in parts during the
summer. My family has a claim on this creek and it is were I wished to
dredge if the ban was lifted.

In closing I would to like to see DFG go back to the 1994 regulations
that were in place before the ban. Due to the new regulations being
based on assumptions rather than real scientific research. I was looking
at majoring in mining engineering and coming back to California to start
a buisness, but after seeing these new regulations and the lack of
willingness of the DFG to work with you, I have decided to change
majors and go to school outside of California. I have no desire to live
here once I am done with school.

Sincerely,

Page 1 of1
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Subject: Proposed Dredging Permits
Date: Monday, May 9, 2011 9:04:21 PM PT

From: Mary Ann Hall
To: mstopher@dfg.ca.gov

Dear Mr. Stopher,

I am writing to express my concerns with the proposed suction dredging regulations. | started dredging in the
70's and have enjoyed it ever since not only as a hobby but a source of income during the summer. | am
concerned with the proposed regulations lack of scientific evidence. The proposed regulations are based off of
assumptions not facts. In addition how can you determine the impact of dredging with out every even going
out and dredging yourselves.

e | would like to see Humbug creek reopened (listed as a class A) as | have two claims on humbug creek.

This creek goes dry in spots during the summer.
¢ | have a problem with the proposed boulder removal regulations due to the fact that most boulders are

unseen till after you start dredging.
e | would like to express my concerns with the three foot from the bank regulation as it is idiotic as some

creeks are six feet or less wide. What do you do then?

Under all these proposed regulations were is the evidence that small scale suction dredging is deleterious to
fish. | would like to see the 1994 regulations come back into effect. Due to the lack of scientific evidence on all

the new proposed regulations.

Sincerely,

Jon Hall

Page 1 of1
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Will Harling
75 Downs Ranch Road
Orleans, CA 95556

May 9, 2011

Mark Stopher

California Department of Fish and Game
601 Locust Street

Redding, CA 96001

Subject: Comments on February 2011 California Department of Fish and Game Suction Dredge
Permitting Program DSEIR and Alternatives

Dear Mr. Stopher,

Please consider my comments in your preparation of the Final SEIR for the suction
dredging permitting program. I have spent my entire life along the Klamath River and its
tributaries. I was born in an old mining cabin on the Salmon River that my father maintained the
right to occupy by operating a hardrock mine near the mouth of McNeil Creek on the South Fork
Salmon River. We were evicted by the US Forest Service when I was four and the cabin was
quickly burned down. Luckily, a long time Salmon River miner, Jerry Kramer, took us in, and
eventually allowed our family to purchase a portion of his patented claim on the North Fork of
the Salmon River.

When I was six years old, my father bought me a used wetsuit so I could watch him
suction dredge in the river below our house, help him bring rocks up out of the hole, and clean
the sluice box. We had a double drum that could move car-sized boulders around, allowing us to
dredge some incredibly rich crevices never before plied for gold. I will never forget him waving
me down to watch as he sucked up a line of fifteen or so nuggets in a row from a nice pay streak.
Later on in high school, a friend and I dredged all summer long on Knownothing Creek, a
tributary to the South Fork Salmon River. I made more money than I had moving wheel lines for
a rancher in Scott Valley the summer before, and made some stories along the way. We found an
1811 dime on the bedrock under six feet of overburden. Aside from chasing salmon around, this
was the best time I had growing up on the Salmon River.

But here is where this missive about the glories of suction dredging turns to the realities
of an understudied, yet potentially highly impactful form of mining in some of the most pristine
rivers and creeks in California. After my father and older brother both broke their legs logging,
they encouraged me to follow another passion, which in my case was fish. Beginning in 1993, 1
worked for the USFS Klamath National Forest conducting fish surveys and implementing
fisheries restoration projects. My work focused on the Oak Knoll and Happy Camp Ranger
Districts, where I observed the deleterious effects of recreational club dredging on key fish
habitat in productive tributaries to the Klamath River. I graduated from HSU in 1999, with a BS
in Environmental Biology and minors in Fisheries, GIS, and Botany. Shortly thereafter, I helped



start the Mid Klamath Watershed Council (MKWC), which includes programs in Fisheries, Fire
and Fuels, Invasive Weed Management, Adult and Youth Watershed Education, Wildlife, and
Community Services. I have been the director of MKWC since its inception in 2001, and have
directed the Fisheries program for the past ten years. My work keeps me in touch with conditions
along the Klamath River from the mouth of the Trinity River up to Iron Gate Dam, and up the
Salmon River where we collaborate on fish restoration projects with the Salmon River
Restoration Council. I offer these comments knowing both sides of this issue all too well. These
are not easy political choices to make, but given detailed analysis of the economical, ecological,
and social issues surrounding suction dredge mining in the rivers of California, the impacts of
this form of mining I believe far outweigh the benefits on all counts.

Comments and Recommendations on DFG 2011 Suction Dredge Permitting Program DSEIR

The comments and recommendations in this letter primarily concern the potential effects of the
Department of Fish and Games’ (DFG) DSEIR alternatives for the suction dredging permitting
program on fish species that occur in the Klamath Basin that are listed under Federal and/or State
Endangered Species Act (ESA-listed), that are a candidate for Federal ESA-listing, and/or that have
been determined by one or more government agencies to be “at-risk” of becoming ESA-listed or
going extinct. The sensitive runs of these fish species are generally considered “rare”.

The Klamath River fish species of particular concern regarding DFGs’ suction dredging
permitting program are:

(1) Southern Oregon/Northern California coastal coho salmon which are listed as
‘threatened” under State and Federal ESAs.

(2) Upper Klamath/Trinity Rivers Chinook salmon which are “Candidate” for ESA-listing by
the National Marine Fisheries Service (NMFS), is a Forest Service Species of Concern, and is a DFG
Species of Special Concern - primarily due to reduced distribution and weakness of spring run
Chinook.

(3) Klamath Mountains Province steelhead trout which are a Forest Service Species of
Concern and a DFG Species of Special Concern - primarily due to reduced distribution and
weakness of summer run steelhead.

(4) Green sturgeon which are a DFG Species of Special Concern, a NMFS Species of
Concern, considered “vulnerable” by the American Fisheries Society, and considered “near
threatened” by the International Union for the Conservation of Nature.

(5) Pacific lamprey which are a US Fish and Wildlife Species of Concern and considered
vulnerable by the American Fisheries Society.

All these species are in the Klamath streams at all times of year in various life history stages.
These five fish species are of special economic and/or cultural importance in the Klamath Basin
and/or regionally, and millions of dollars have been spent protecting and restoring salmonid habitat
in Klamath watersheds. These comments and recommendations also concern the mollusks,
crustaceans, and other aquatic animals and plants critical to maintaining water quality and the
aquatic food web that can be adversely affected by suction dredging.

Below are my concerns on how DFGs suction dredging permitting program alternatives are
likely to affect ESA-listed, candidate, and at-risk fish species in the Klamath System from Iron Gate
Dam to the Trinity River, and recommendations on how the Reduced Intensity, the Water Quality,



and Proposed alternatives could be modified to provide minimum protection so that suction dredging
is not likely to significantly reduce the viability of ESA-listed, candidate, and at-fish fish species.

Comment: The preponderance of the best available science concerning the effects of suction
dredging on salmonids (such as the compilations in: Effects of suction dredging in streams: a review
and evaluation strategy by Harvey and Lisle, 1998; and Small-scale Mineral Prospecting White
Paper by Washington Department of Fish and Wildlife, 2006, conclude that (1) local studies are
needed for reliably assessing impacts to fish and (2) in the absence of availability of local studies
fish managers should suspect adverse effects to fish.

Not enough is known about local effects of suction dredging on fish and other aquatic
organisms in the Klamath System. In the Klamath Mountains there has been little research and
monitoring studies on suction dredging effects in general and particularly in the last 20 years as
controversy over suction dredging effects on declining salmonid species and other fish has
intensified. DFG has not collected sufficient local monitoring and research data to be able to predict
how suction dredging affects fish and other aquatic life in Klamath Mountain streams, and it is
uncertain that DFG and other agencies will have sufficient future funding and personnel resources to
research and monitor suction dredging activities before adverse effects could occur.

The only study on the effects of suction dredging on salmonids in Klamath Mountain
tributaries that has been conducted in the last 15 years (Harvey and Lisle, 1999) concluded that
suction dredging can adversely affect the incubating eggs and alevins of coho and Chinook salmon
(see comment below). For these reasons, the No Program would be the best alternative to protect
fish and other aquatic organisms in the Klamath system and other California streams from suction
dredging for which little research and monitoring data exists.

Comment: The DSEIR provides no scientific evidence in support of the claim that the
requirement for dredgers to level all tailings piles will minimize the potential for fish to spawn
on unstable substrate. Harvey & Lisle (1999) indicate that “where managers determine that
unstable dredge tailings may lead to unacceptable effects on spawning success, these effects
could be reduced or eliminated through regulations that require that tailings piles be redistributed
to restore the original bed topography and particle size distribution”. However, the permitting
alternatives do not require restoration of original particle size distribution as the best available
science indicates is necessary to reduce unacceptable effects on spawning success, and is not
possible in most situations. As such, the best available science suggests that this regulation may
be insufficient to minimize adverse impacts and potential deleterious effects to ESA-listed,
candidate, and at-risk fish species. Currently, large sections of high quality spawning gravel for
coho on Indian Creek are disturbed annually. I have personally observed multiple redds in or
near dredge tailings, which increases their susceptibility to scour during normal winter flood
events. I have also recently observed significant impacts to high quality Chinook salmon and
steelhead spawning areas in the North Fork Salmon River from suction dredging.

Comment: The Proposed alternative on page 14 states that “No person may suction dredge within
three feet of the lateral edge of the current water level, including at the edge of instream gravel bars
or under any overhanging banks”. That statement needs clarifying — does the statement mean that
(1) suction dredges must operate only within current stream water level no closer than three feet to
the streams wetted edge or does the statement imply that (2) suction dredging could occur three feet
beyond the streams current wetted edge? I support case (1) over case (2) because wetted edges and



streambanks would be protected from suction dredging. Streambanks are already being eroded and
degraded in “high-banking” mining operatons.

Comment: The DSEIR created a very high standard for dredging impact to be considered
“deleterious effects” to fish and did not consider impacts to individual members of a population
to be significant, unless the species was extremely rare. This definition is less protective than the
Federal Endangered Species Act which prohibits the “take” of threatened or endangered species
with more stringent protection of individuals and habitat: “Take may include significant habitat
modification or degradation that actually kills or injures fish or wildlife by significantly
impairing essential behavioral patterns, including breeding, spawning, rearing, migrating,
feeding, or sheltering”.

Comment: The DSEIR does not adequately substantiate the legislative history of the DSEIR
definition of ‘deleterious effect’ to fish as: “one which manifests at the community or population
level and persists for longer than one reproductive or migration cycle”. However, assuming that the
DSEIR definition is substantiated in the FSEIR, there are stream segments, such as the Klamath,
Scott, and Salmon mainstems that have impaired water quality and ESA-listed, Candidate-listing
ESA listing, and/or at-risk fish species, but little to no local research data to necessary to adequately
assess effects of suction dredging. The DSEIR must consider cumulative effects and without local
studies must assume that any additional disturbance from suction dredging in these impaired waters
will adversely affect the viability of these rare fish species.

Comment: Watersheds that that the Forest Service has designated “Key” watersheds for the
conservation and restoration of at-risk fish salmonid species under Federal Forest Plans should be
closed to suction dredging. These waterbodies include the entire Salmon River including Wooley
Creek; Dillon Creek, and Red Cap Creek, which were not included in the list of Class A streams in
any of the alternatives. All of these Federally-designated Key watersheds should certainly be
included in the list of Class A streams, however, to ensure protection of the viability of ESA-listed,
candidate, and at-risk fish species, all stream segments that still provide habitat for these fish species
should be considered refugia for the preservation and restoration of these species, and should be
closed to suction dredging (Class A).

Comment: The DSEIR permitting alternatives should include suction dredging density limitations
(in addition to the 500 foot distance stipulation in the DSEIR for thermal refugia in the Klamath
system ) in open waters according to species-at-risk and existing condition in each stream. In the
Klamath Region, dredge density in open waters should be limited for the following reasons:



e The preponderance of suction dredging research is agreement that as suction dredging
density increases so do potential for deleterious effects on water quality, the aquatic and
riparian environment, and aquatic species.

e As suction dredging density increases more and more roads and encampments have been
established in stream buffers to access mining claims. Mining roads reduce shade to streams
and increase stream temperatures by directly destroying riparian vegetation or retards
temperature recovery by preventing trees from growing due to motorized vehicle use and
compaction. In the Klamath Region, more roads are being constructed or reconstructed by
miners often with no notification to agencies and/or the agencies have limited authority to
prevent or have much control over the mining access.

e As suction dredging density increases so do conflicts with other recreationists such as hikers,
campers, naturalists, photographers, and swimmers. Complaints about suction dredgers from
other recreation users cite issues related to access barriers, intimidation, noise, aesthetics,
level of development, degraded ecological conditions and safety hazards. Suction dredgers
and their associated campsites may conflict with other recreation user’s expectations and
enjoyment of quiet settings and natural areas as a result of aesthetics, sanitation, noise,
garbage and air pollution concerns.

Comment: DFG should consider the recommendations of the 2010 US Fish and Wildlife
Services’ Pacific Lamprey Conservation Initiative Best Management Practices when drafting
suction dredge mining regulations because some of the Best Management Practices restrict
dredging in lamprey habitat.

Comment: DFG fails to adequately describe how the use and number of dredges (density)
affects the potential for aquatic invasive species to be introduced to the Klamath River system.

Comment: Evaluate risk to public created by dredging excavation pits. Dredging often
leaves behind deep under water pits excavated by the dredge. Although the Proposed alternative
requires dredgers to fill in pits, this rule will not likely completely address this concern. The
material excavated from the pit often washes downstream and is therefore not available to put
back in the pit.

THE FOLLOWING COMMENTS ARE ORDERED BY COUNTY AND THEN STREAM:

Humboldt County: Klamath River mainstem from Salmon River to Trinity River

Comment: The lower Klamath River from Ishi Pishi Falls (just upstream from the Salmon
River) to the Pacific Ocean be added to the list of streams closed to suction dredging (Class A)
in order to protect ESA-listed, candidate, and at-risk salmonids, and at-risk green sturgeon,
from the disturbance and habitat alteration associated with suction dredging.

All year closure of the Klamath River from Ishi Pishi Falls to the mouth is recommended to
eliminate risk of deleterious effects from suction dredging to ESA-listed, candidate, and at-risk fish
species. In the Klamath River mainstem, turbidity and disturbance from suction dredging is likely to
have adverse impacts to ESA-listed, candidate, and at-risk salmonids due to the synergistic effects of
these disturbances occurring during low-flows in a water quality impaired river system where



salmonids are already adversely affected by excessively high water temperature, poor water quality,
toxic algae, and high incidence of pathogens. Green sturgeon enter the Klamath system between late
February and late July and spawn from March through July. Green sturgeon enter an embryo and
larval stage after hatching and have no or very poor swimming ability during this developmental
period which can last into September. Green sturgeon juveniles rear in freshwater for as long as 110
days before large-scale downstream migrations begin to overwinting areas. Green sturgeon juveniles
are largely nocturnal in their first 10 months of life and generally remain concealed in the substrate
during the day (Kynard 2005) when suction dredging would be occurring. Closure of the Klamath
River mainstem will eliminate the risk of entrainment, entrapment, loss of cover, or other deleterious
effects of suction dredging on juvenile green sturgeon. Closure of the Klamath River mainstem
would also eliminate risk to lamprey, mollusks, crustaceans and other aquatic plants and animals
critical for maintaining water quality and the aquatic food chain.

Short of closing the Klamath River below Ishi Pishi Falls to eliminate risk of suction dredging
effects to ESA-listed, candidate, at-risk salmonids, and green sturgeon; a density limitation on the
number of suction dredges allowed to operate in open sections of the Klamath River needs to be
established in order to minimize potential for deleterious effects not just to fish species viability but
on other multiple use values as well. Based on insufficient local monitoring data and research, it is
arbitrary to suggest that any suction dredging would not have deleterious effects on ESA-listed,
candidate, and at-risk fish species in the water quality impaired Klamath River mainstem. However,
suction dredging effects that could deleteriously affect the viability of these fish species would likely
be negligible if the density and distribution of suction dredging in the Reduced Intensity, the Water
Quality, and the Proposed alternatives is restricted to no more than two suction dredge operations per
mile in open sections of the Klamath River mainstem that provide habitat for ESA-listed coho
salmon and/or at-risk runs of spring Chinook salmon and/or summer steelhead trout. Limiting the
density of dredges would also provide some protection for lamprey, mollusks, crustaceans, and other
aquatic animals and plants critical for maintaining water quality and the aquatic food chain.

Humboldt County - Klamath River tributaries from the Salmon River to the Trinity River:

Comment: To eliminate risk of deleterious effects to ESA-listed, candidate, and/or at-risk
salmonid populations from the disturbance and habitat alteration associated with suction
dredging in Klamath River tributaries, all Klamath River tributaries and tributaries to
Klamath River tributaries that provide habitat for ESA-listed coho salmon and/or at-risk
populations of salmonids, specifically spring-run Chinook and summer-run steelhead should
be closed to suction dredging.

I applaud the Class A designation of the Klamath River tributaries listed on page 27 of the Proposed
Alternative because these streams protect important habitat for ESA-listed, candidate, and at-risk
salmonid species, however, two additional tributaries, Slate and Red Cap Creeks, are just as
important for the conservation and restoration of ESA-listed coho salmon and at-risk summer
steelhead but are not included on the list of proposed Class A streams. To provide minimum
protection for the viability of these fish species, the Reduced Intensity and the Water Quality and the
Proposed alternatives should include Slate and Red Cap Creeks in the list of Class A streams in
Humboldt County. In addition, all streams that support ESA-listed coho salmon and/or at-risk
spring- and summer-runs of Chinook and steelhead that are tributaries to these Class A Klamath
River tributaries also be designated Class A.



Siskiyou County - Klamath River from Iron Gate Dam to Salmon River near Ishi Pishi Falls:

Comment: The Klamath River from Iron Gate Dam to Ishi Pishi Falls (just upstream from
the Salmon River) should be added to the list of streams closed to suction dredging (Class A) in
order to protect ESA-listed, candidate, and at-risk salmonids from the disturbance and habitat
alteration associated with suction dredging.

All year closure of the Klamath River from Iron Gate Dam to Ishi Pishi Falls is recommended to
eliminate risk of deleterious effects from suction dredging to ESA-listed, candidate, and at-risk
salmonid species. In the Klamath River mainstem, any increase in turbidity and disturbance from
suction dredging is likely to have adverse impacts to listed and at-risk salmonids due to the
synergistic effects of these disturbances occurring during low-flows in a water quality impaired river
segments where salmonids are already adversely affected by excessively high water temperature,
poor water quality, toxic algae, and high incidence of pathogens. Closure of the Klamath River
mainstem would also eliminate risk to lamprey, mollusks, and other aquatic plants and animals
critical for maintaining water quality and the aquatic food chain.

Short of closing the Klamath River from Iron Gate Dam to Ishi Pishi Falls to eliminate risk of
suction dredging effects to ESA-listed, candidate, and at-risk salmonids, a density limitation on the
number of suction dredges allowed to operate in open sections of the lower Klamath River is needed
in order to provide minimum protection to protect viability of ESA-listed, candidate, and at-risk fish
species from the deleterious effects of suction dredging. Based on insufficient local monitoring data
and research, it is arbitrary to suggest that any suction dredging would not have deleterious effects
on ESA-listed, candidate, and at-risk fish species in the water quality impaired Klamath River
mainstem. However, suction dredging effects that could deleteriously affect the viability of these
fish species would likely be negligible if the density and distribution of suction dredging in the
Reduced Intensity, the Water Quality, and the Proposed alternatives is restricted to no more than two
suction dredge operations per mile in open sections of the Klamath River mainstem that provide
habitat for ESA-listed coho salmon and/or at-risk runs of spring Chinook salmon and summer
steelhead trout. Limiting the density of dredges would also provide some protection for lamprey,
mollusks, crustaceans, and other aquatic animals and plants critical for maintaining water quality and
the aquatic food chain.

Siskiyou County - Klamath River tributaries from the Iron Gate Dam to Salmon River

Comment: To eliminate risk of deleterious effects to the viability of ESA-listed, candidate,
and/or at-risk salmonid populations from the disturbance and habitat alteration associated
with suction dredging in Klamath River tributaries, all Klamath River tributaries and
tributaries to Klamath River tributaries that provide habitat for the most vulnerable runs of
ESA-listed, candidate, and/or at-risk populations of salmonids (specifically coho salmon,
spring-run Chinook and summer-run steelhead trout) be closed to suction dredging.

I applaud the Class A designation of the Klamath River tributaries listed on page 59-60 of the
Proposed Alternative because these tributaries protect important habitat for ESA-listed, candidate,
and at-risk salmonid species. However, 13 additional tributaries (Beaver, Cade, China, Dillon,



Fort Goff, Little Grider, Little Horse, King, Portuguese, Stanshaw, Titus, Ukonom, and
Walker Creeks) are just as important for the conservation and restoration of one or more of the
ESA-listed, candidate, and at-risk salmonid species but are not included on the list of proposed
Class A streams. To provide minimum protection so that the viability of ESA-listed coho salmon,
candidate, and at-fish fish species would likely be negligibly affected by suction dredging , the 13
Klamath River tributaries listed above should be included in the list of Class A streams in Siskiyou
County. In addition, all streams that support ESA-listed coho salmon and/or at-risk spring- and
summer-runs of Chinook and steelhead that are tributaries to Class A Klamath River tributaries
should also be designated Class A.

Siskiyou County — Klamath River Thermal Refugia from Iron Gate Dam to Ishi Pishi Falls:

Comment: There should be larger in-stream buffers around specific Klamath River thermal
refugia in order to provide full benefit to ESA-listed, candidate, and at-risk salmonid species,
and to be consistent with the Klamath River TMDL Action Plan and Basin Plan Amendment -
September 2010.

1. Some of the thermal refugia associated with Klamath River tributaries require larger
downstream buffers than the (effective) 500 feet in the Proposed alternative because cold
water plumes from these tributaries persist further than 500 feet downstream in the Klamath
River thereby providing useable areas of thermal refugia for 1500 feet or more downstream
from these tributary confluences. The Reduced Intensity, the Water Quality and the
Proposed alternatives should be modified to provide 1500 foot in-stream buffers downstream
from the following tributaries to provide adequate protection for Klamath River thermal
refugia and to be consistent with the Klamath River TMDL Action Plan and Basin Plan
Amendment-September 2010: Aubrey, Beaver, Clear, Dillon, Elk, Grider, Horse, Indian,
Rock, Swillup, Thompson, Ukonom.

2. Some of the thermal refugia associated with Klamath River tributaries require larger buffers
in the tributary streams upstream from their confluence with the Klamath River than the 500
feet in the Proposed alternative because ESA-listed, candidate, and/or at-risk salmonid
species can swim further than 500 feet up these cool tributaries to utilize cool water for
thermal refugia. The Reduced Intensity, the Water Quality and the Proposed alternatives
should provide 3000 foot in-stream buffers in tributaries upstream from the mouths of the
following tributaries to provide adequate protection for ESA-listed, candidate, and/or at-risk
fish species, and to be consistent with the Klamath River TMDL Action Plan and Basin Plan
Amendment -September 2010: Aubrey, Beaver?, Clear', Dillon?, EIk', Empire, Fort
Goffz, Grider', Horse', Indian’, King, Little Horse, Little Humbug, Mill, Nantucket,
O’Neil, Portuguese, Reynolds, Rock, Sandy Bar, Seiad', Stanshaw, Swillup, Thompsonl,
Ti, and Titus.

() = these streams are Class A under the proposed regulation so would be closed to dredging anyhow;
@ = These streams are recommended to be designated Class A in a previous comment..

Siskivou County - Salmon River Mainstem and Tributaries:

Comment: In order to eliminate potential deleterious effects of suction dredging on ESA-
listed, candidate, and at-risk salmonid species and green sturgeon, the KNF recommends



closure (Class A) of the Salmon River and all tributaries to the Salmon River that provide
habitat for ESA-listed coho salmon and the most vulnerable runs of at-risk salmonid species -
spring Chinook and summer steelhead, and that provide habitat for green sturgeon.

The Salmon River including all subbasins is designated a Forest Service “Key” watershed for
protection and restoration of ESA-listed and at-risk fish species. Turbidity and disturbance from
suction dredging in the Salmon River is likely to have adverse impacts to ESA-listed, candidate, and
at-risk salmonids due to the synergistic effects of these disturbances occurring during summer low-
flows in an impaired river system where salmonids are already adversely affected by excessively
high water temperature in summer. To provide full protection for ESA-listed, candidate, and at-risk
salmonid species the closure (Class A) of all segments of the Salmon River and tributaries to the
Salmon River that provide habitat for ESA-listed coho salmon or at-risk spring Chinook salmon or
summer steelhead trout is recommended. The Salmon River closure would also protect green
sturgeon that spawn and rear in the lower mainstem Salmon River from Freight Train Rapid to the
mouth. Green sturgeons enter the lower Salmon mainstem between late February and late July and
spawn from March through July. Green sturgeon enter an embryo and larval stage after hatching
and have no or very poor swimming ability during this developmental period which can last into
September. Green sturgeon juveniles rear in freshwater for as long as 110 days before large-scale
downstream migrations begin to overwinting areas. Green sturgeon juveniles are largely nocturnal in
their first 10 months of life and generally remain concealed in the substrate during the day (Kynard
2005) when suction dredging would be occurring. Closure of the Salmon River mainstem would
eliminate the risk of entrainment, entrapment, loss of cover, or other deleterious effects of suction
dredging on juvenile green sturgeon.

Short of closing Salmon River streams known to provide habitat for ESA-listed, candidate, at-risk
salmonids and green sturgeon, there needs to be a density limitation on the number of suction
dredges allowed to operate in open sections of the Salmon River mainstem and the North and South
forks in order to provide minimum protection for the viability of ESA-listed, candidate, and/or at-
risk salmonids, and/or green sturgeon. Based on insufficient local monitoring data and research to
date it is arbitrary to suggest that any suction dredging would not have deleterious effects on ESA-
listed and at-risk fish species in the water quality impaired Salmon River mainstem and North and
South Forks of the Salmon. However, limiting the density and distribution of suction dredging in the
Reduced Intensity, the Water Quality, and the Proposed alternatives to (1) no more than one suction
dredge operation per mile in the Salmon River mainstem and in the North and South Forks of the
Salmon River and (2) to close all other tributaries that provide habitat for ESA-listed coho salmon
and/or at-risk runs of spring Chinook salmon and summer steelhead trout would not be likely to have
significant deleterious effects on the viability of these fish species. Limiting the density of dredges
would also provide some protection for lamprey, mollusks, crustaceans and other aquatic animals
and plants critical for maintaining water quality and the aquatic food chain.

Siskivou County - Salmon River Thermal Refugia:

Comment: Short of closing all Salmon River streams known to provide habitat for ESA-listed,
candidate, and at-risk salmonids and green sturgeon, the Reduced Intensity, the Water
Quality, and the Proposed alternatives should include the following Salmon River tributaries
in the list of Special Closures for Thermal Refugia in the Salmon River Watershed because
these are some of the most important thermal refugia in the Salmon River watershed:



Crapo Creek, and Wooley Creek.

Siskiyou County - Scott River Mainstem and Tributaries

Comment: In order to protect ESA-listed and at-risk salmonid species from the disturbance
and habitat alteration associated with suction dredging, the Scott River and all tributaries to
the Scott River that provide habitat for ESA-listed coho salmon and/or the most vulnerable
runs of at-risk salmonid species should be closed to suction dredging (Class A).

Turbidity and disturbance from suction dredging in the mainstem Scott River is likely to have
adverse impacts to the viability of ESA-listed and at-risk salmonid species due to the synergistic
effects of these disturbances occurring during summer in a water quality impaired river system
where salmonid species are already adversely affected by excessively high water temperature,
excessively low flows, and poor water quality. To provide minimum protection from suction
dredging for ESA-listed and at-risk salmonid species all segments of the Scott River and tributaries
to the Scott River that provide known habitat for ESA-listed coho salmon and at-risk summer
steelhead should be closed to suction dredging (Class A).

Short of closing Scott River mainstem and tributaries known to provide habitat for ESA-listed coho
salmon and/or summer steelhead trout, a density limitation on the number of suction dredges
allowed to operate in open sections of the Scott River mainstem is needed to protect the viability of
these fish species. Based on insufficient local monitoring data and research to date it is arbitrary to
suggest that any suction dredging would not have deleterious effects on ESA-listed and at-risk fish
species in the severely water quality impaired Scott River mainstem. However, limiting the density
and distribution of suction dredging in the Reduced Intensity, the Water Quality, and the Proposed
alternative to (1) no more than one suction dredge operation per mile on the mainstem Scott River
and (2) including Etna, Kelsey, Kidder, and Mill (near Scott Bar) Creeks in the list of Class A
streams for Siskiyou County, would not be likely to significantly affect these species’ viability.
Limiting the density and distribution of suction dredging would also provide some protection for
lamprey, mollusks, crustaceans, and other aquatic animals and plants critical for maintaining water
quality and the aquatic food chain in the Scott River.

Siskiyou County - Scott River Thermal Refugia:

Comment: Short of closing all Scott River mainstem and tributary stream segments known to
provide habitat for ESA-listed coho salmon and/or summer steelhead trout, the Reduced
Intensity, the Water Quality, and the Proposed alternatives should include Special Closures
for Thermal Refugia in the Scott River Watershed. This would entail designating a 200 foot
radius closure centered on the confluences of the following Scott River tributaries known to
provide thermal refugia:

Canyon, Etna, French, Kelsey, Kidder, Mill, Shackleford, and Thompkins.



SUMMARY

It is my opinion that the No Program Alternative is the best alternative to protect ESA-listed,
candidate, and at-risk fish species because there would be no additional risk to the viability of these
rare fish species or their habitat from suction dredging. The Reduced Intensity Alternative will
likely reduce suction dredging intensity in the Klamath River and tributaries but it is unclear whether
that alternative would prevent a concentration of dredges on the Klamath River that could adversely
affect the viability of ESA-listed, candidate, and at-risk fish species. The Proposed Alternative and
the other permitting alternatives are unlikely to adequately protect the viability of ESA-listed,
candidate, and at-risk salmonid species in the Klamath system due to excessive disturbance and
habitat alteration in impaired waters, in designated fish refugias, and in critical habitat for ESA-listed
coho salmon. The No Program alternative would best enable DFG and other resource management
agencies to meet their mandates’ and the publics’ expectations to maintain species viability. The
Reduced Intensity, the Water Quality, and the Proposed alternatives, with the modifications
recommended in this letter, would not be likely to significantly affect the viability of ESA-listed,
candidate, and at-risk salmonids, green sturgeon, and Pacific lamprey. The 1994 Regulation
Alternative is not likely to maintain viability of ESA-listed, candidate, and at-risk fish species nor
could be the alternative be modified to provide enough protection from deleterious suction dredging
effects to maintain the species viability of ESA-listed, candidate, and at-risk fish species in the
Klamath River system.
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Mark Stopher

California Department of Fish and Game
Suction Dredge Program Draft SEIR Comments
601 Locust Street

Redding, CA 96001

- Please take notice that | am the owner of the (G N MNCelaim, located on
Creek in 21\5\- Ll\ Q A U County (Bureau of Land Management CAMC
i Q %23(051 ). I have reviewed your proposed regulations for suction dredging, which

appear to forbid any and all suction dredge mining on my claim. Because suction dredging is
the only practical method of mining the valuable underwater gold deposits on this claim, you
are proposing to forbid all mining on my ciajim.

This is a violation of federal law forbidding material interference with my federally-
protected mineral rights, and also constitutes an unc;)nstitut{ona{ taking of my private
property without just compensation.

| urge you to reconsider your proposed regulations. This area had strong fish runs for
decades during and after hydraulic and other large scale mining, and there is no credible case
whatsoever for harm to fish from small-scale suction dredging operations. A single
fisherman with a good day on the river causes more damage to fish than all the suction
dredge miners put together, and you allow the fishing. Focusing environmental regulation
on an activity like suction dredging, which actually improves fish habitat, discredits your
regulatory role generally.

If you do not reconsider, and allow me to mine my claim, you may rest assured that |
and other miners will hold you accountable in the courts for your outrageously unlawful and
arbitrary decisions. -

Sincerely,

| ) N
]
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Subject: Suction Dredge Permitting Program
Date: Monday, May 9, 2011 10:26:40 AM PT
From: Doug Heiken (sent by dh.oregonwild@gmail.com <dh.oregonwild@gmail.com>)

To: dfgsuctiondredge @dfg.ca.gov

FROM: Doug Heiken, Oregon Wild | PO Box 11648, Eugene, OR 97440 | 541-344-0675 |
dh@oregonwildorg

TO: dfgsuctiondredge@dfg.ca.gov

ATTN: Mark Stopher, California Department of Fish and Game
DATE: 9 May 2011
RE: Suction Dredge Permitting Program

Please accept the following comments from Oregon Wild regarding the proposed Suction Dredge
Permitting Program.

I want suction dredging prohibited in the upper East Fork Illinois River, upper Applegate River and
their tributaries in Siskiyou County, California for the following reasons:

1. Remoteness from California staffing resources causes high expense with enforcement/monitoring.
These areas can only be accessed via roads through Oregon.

2. Lack of enforcement/remoteness emboldens dredgers to not follow California regulations.

3. Viable populations of federally listed coho that spawn and rear in upper East Fork Illinois would be
harmed. Habitat would be damaged due to disdain for regulations in this remote area.

4. Contamination of upper Applegate River, tributaries , and Applegate Lake due to mercury from
historic mining and severe toxic metal contamination from the Blue Ledge mine. Suction dredging
would likely re-suspend these toxic materials. http://www.fs.fed.us/r6/rogue-siskiyou/
projects/mines/index.shtml

5. Pollution from dredgers would cross the Oregon/California state line and contaminate Oregon
streams.

Sincerely,

/s/

Doug Heiken, Oregon Wild
PO Box 11648, Eugene OR 97440
dh@oregonwild.org, 541.344.0675

Page 1 of1
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MARK STOPHER

CALIFORNIA DEPT of FISH and GAME
601 LOCUST STREET

REDDING, CA. 96001

Sir:

As a current claim holder in Siskiyou county, and long time miner/dredger in Northern California we offer
the following comments regarding the Proposed Regulations for suction dredging, and SEIR. (Time and
space prevent us from replying on many more items on the hundreds of pages of this Proposal.)

10.

This is nothing but an attempt to restrict and circumvent our Federally Granted Mining rights, and
is an outright Taking of our mining claims, which will likely be met with a class action suit by the
miners against the state of California.

Limit of 4000 permits for dredgers. Again this is a Taking if I am a claim owner and cannot
purchase a permit. This doesn’t take in consideration any population growth. I can’t find any other
users “Fisherman, Rafters, Kayakers etc”. that are required to have one of a limited number of
permits in order to enjoy the outdoors. If you limit the number of permits then the permits should

be transferable. The 4000 limit on permits must be eliminated.

Three-Foot Rule. If your intentions are meant to protect life forms in this zone then you must

also restrict Fisherman, Rafters, Swimmers, etc. from walking or using this three-foot area.
3/32” Screen on intake. This is completely unworkable, and unwarranted. There is no evidence

that small fish are harmed or entrained by larger openings on dredge intakes. Current size is
adequate.

Power Winching. Winching is used as a safety issue to prevent rocks from falling / sliding on to
the miners. The old rule of if the rock is wet it stays wet, if its dry it stays dry works very well.
Waiting for an on site inspection could take weeks. Is DFG willing to fund / hire the people for the
site survey.

This change is unnecessary,

Changes to the mining seasons. The old mining seasons have worked for years, and years. Why

are the miners being treated differently than other user groups “Fishman, Rafters,
Swimmers etc”?

No Change Necessary!

4” Nozzle size restriction. A 4” dredge has a nozzle inside diameter of about 3 3/8 inches making
it a sampling machine only. You cannot make wages with a 4 inch dredge.
Leave the nozzle size as they were in the 1994 regulations.

Fuel should be allowed within 100 feet of a waterway, if kept in a proper watertight container.
Thousands of boaters use California waterways every day, and are not subject to these rules, why

should the dredgers be treated differently.
Mussel Beds. This is truly an unrealistic requirement, and must be removed from the

Regulations.
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11.

12.

Dredging Befits Removal of Toxic Metals “Mercury / Lead “ from the rivers and streams of
California. The 1994 EIR found the Suction Dredging would have a beneficial impact to capture
and remove lead and keep it from entering the food chain. SEIR does not acknowledge, based on
your own survey results that dredgers have been removing over 7,000 ounces of mercury or more
every year under the 1994 regulations from California’s waterways. That amounts to 98,000
ounces during the last 14 years we operated under the 1994 regulations.

The state of California is not doing a thing to remove mercury from the waterways, but you
point the finger that the dredgers who are the only ones that are removing the mercury and

for free.

The economic cost to the state of California since the dredging band in 2009 has been the loss of
hundreds of millions dollars each year. Jobs have been lost and businesses have closed. The
proposed regulations and SEIR will continue the hardships on local areas and the miners trying to
make a living doing something they love.

You say we can still mine with a pan, isn’t that just great.

DFG does not have the manpower, or resources to enforce the proposed regulations and
inspections with out waiting or weeks and months. This just another way to keep us out of the

water.

Thank you for giving careful considerations to our suggestions and comments!

Sincerely,

z A ér’_",‘:-r ?z/g‘é—ﬁ f;— d_/’_ //

s S 55 G
Colorrl S 750
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MARK STOPHER

CALIFORNIA DEPT of FISH and GAME
601 LOCUST STREET

REDDING, CA. 96001

Sir:

As a current claim holder in Siskiyou county, and long time miner/dredger in Northern California we offer
the following comments regarding the Proposed Regulations for suction dredging, and SEIR. (Time and
space prevent us from replying on many more items on the hundreds of pages of this Proposal.)

1. This is nothing but an attempt to restrict and circumvent our Federally Granted Mining rights, and
is an outright Taking of our mining claims, which will likely be met with a class action suit by the
miners against the state of California.

2. Limit of 4000 permits for dredgers. Again this is a Taking if  am a claim owner and cannot
purchase a permit. This doesn’t take in consideration any population growth. I can’t find any other
users “Fisherman, Rafters, Kayakers etc”. that are required to have one of a limited number of
permits in order to enjoy the outdoors. If you limit the number of permits then the permits should

be transferable. The 4000 limit on permits must be eliminated.

3. Three-Foot Rule. If your intentions are meant to protect life forms in this zone then you must
also restrict Fisherman, Rafters, Swimmers, etc. from walking or using this three-foot area.

4. 3/32” Screen on intake. This is completely unworkable, and unwarranted. There is no evidence
that small fish are harmed or entrai ed by larger openings on dredge intakes. Current size is
adequate.

5. Power Winching. Winching is used as a safety issue to prevent rocks from falling / sliding on to
the miners. The old rule of if the rock is wet it stays wet, if its dry it stays dry works very well.
Waiting for an on site inspection could take weeks. Is DFG willing to fund / hire the people for the
site survey.

This change is unnecessary.

7. Changes to the mining seasons. The old mining seasons have worked for years, and years. Why

are the miners being treated differently than other user groups “Fishman, Rafters,
Swimmers etc”?

No Change Necessary!

8. 4” Nozzle size restriction. A 4” dredge has a nozzle inside diameter of about 3 3/8 inches making
it a sampling machine only. You cannot make wages with a 4 inch dredge.

Leave the nozzle size as they were in the 1994 regulations.

9. Fuel should be allowed within 100 feet of a waterway, if kept in a proper watertight container.
Thousands of boaters use California waterways every day, and are not subject to these rules, why

should the dredgers be treated differently.

10. Mussel Beds. This is truly an unrealistic requirement, and must be removed from the
Regulations.
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11. Dredging Befits Removal of Toxic Metals “Mercury / Lead ¢ from the rivers and streams of
California. The 1994 EIR found the Suction Dredging would have a beneficial impact to capture

and remove lead and keep it from entering the food chain. SEIR does not acknowledge, based on
your own survey results that dredgers have been removing over 7,000 ounces of mercury or more
every year under the 1994 regulations from California’s waterways. That amounts to 98,000
ounces during the last 14 years we operated under the 1994 regulations.

hing to remove merc rom the waterways, but you

The state of California is not doing a thing ury fi Y8, y
dredgers who are the only ones that are removing the mercu and

int the finger that the
for free.

12. The economic cost t0 the state of California since the dredging band in 2009 has been the loss of
hundreds of millions dollars each year. Jobs have been lost and businesses have closed. The
proposed regulations and SEIR will continue the hardships on local areas and the miners trying to

make a living doing something they love.
You say we can still mine with a pan, isn’t that just great.

DFG does not have the manpower, Or resources to enforce the proposed regulations and
inspections with out waiting or weeks and months. This just another way to keep us out of the

water.

Thank you for giving careful considerations to our suggestions and comments!

Sincerely,

M@%@K Z@#{f_ ,Zéz% 5. SV 5,7/ éf}é&//
W llard , .
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MARK STOPHER

CALIFORNIA DEPT of FISH and GAME
601 LOCUST STREET

REDDING, CA. 96001

Sir:

As a current claim holder in Siskiyou county, and long time miner/dredger in Northern California we offer
the following comments regarding the Proposed Regulations for suction dredging, and SEIR. (Time and
space prevent us from replying on many more items on the hundreds of pages of this Proposal.)

10.

This is nothing but an attempt to restrict and circumvent our Federally Granted Mining rights, and
is an outright Taking of our mining claims, which will likely be met with a class action suit by the
miners against the state of California.

Limit of 4000 permits for dredgers. Again this is a Taking if I am a claim owner and cannot
purchase a permit. This doesn’t take in consideration any population growth. I can’t find any other
users “Fisherman, Rafiers, Kayakers etc”. that are required to have one of a limited number of
permits in order to enjoy the outdoors. If you limit the number of permits then the permits should

be transferable. The 4000 limit on permits must be eliminated.

Three-Foot Rule. If your intentions are meant to protect life forms in this zone then you must
also restrict Fisherman, Rafters, Swimmers, etc. from walking or using this three-foot area.

3/32” Screen on intake. This is completely unworkable, and unwarranted. There is no evidence
that small fish are harmed or entrained by larger openings on dredge intakes. Current size is
adequate.

Power Winching. Winching is used as a safety issue to prevent rocks from falling / sliding on to
the miners. The old rule of if the rock is wet it stays wet, if its dry it stays dry works very well.
Waiting for an on site inspection could take weeks. Is DFG willing to fund / hire the people for the
site survey.

This change is unnecessary.

Changes to the mining seasons. The old mining seasons have worked for years, and years. Why

are the miners being treated differently than other user groups “Fishman, Rafters,

Swimmers etc”?
No Change Necessary!

4” Nozzle size restriction. A 4” dredge has a nozzle inside diameter of about 3 3/8 inches making
it a sampling machine only. You cannot make wages with a 4 inch dredge.

Leave the nozzle size as they were in the 1994 regulations.

Fuel should be allowed within 100 feet of a waterway, if kept in a proper watertight container.
Thousands of boaters use California waterways every day, and are not subject to these rules, why

should the dredgers be treated differently.

Mussel Beds. This is truly an unrealistic requirement, and must be removed from the
Regulations.
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11.

12.

Dredging Befits Removal of Toxic Metals “Mercury / Lead “ from the rivers and streams of
California. The 1994 EIR found the Suction Dredging would have a beneficial impact to capture
and remove lead and keep it from entering the food chain. SEIR does not acknowledge, based on
your own survey results that dredgers have been removing over 7,000 ounces of mercury or more
every year under the 1994 regulations from California’s waterways. That amounts to 98,000
ounces during the last 14 years we operated under the 1994 regulations.

The state of California is not doing a thing to remove mercury from the waterways, but you

point the finger that the dredgers who are the only ones that are removing the mercury and
for free.

The economic cost to the state of California since the dredging band in 2009 has been the loss of
hundreds of millions dollars each year. Jobs have been lost and businesses have closed. The
proposed regulations and SEIR will continue the hardships on local areas and the miners trying to
make a living doing something they love.

You say we can still mine with a pan, isn’t that just great.

DFG does not have the manpower, or resources to enforce the proposed regulations and
inspections with out waiting or weeks and months. This just another way to keep us out of the
water.

Thank you for giving careful considerations to our suggestions and comments!

Sincerely,

zs/LWI/QW L{)A// den o, F-5-2071
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PUBLIC LANDS FOR THE PEOPLE INC.
501 C-3 NON PROFIT ORG.
7194 CONEJO DRIVE
SAN BERNARDINO, CA. 92404
909-889-3039

Re: Comments on the California Draft Subsequent Environmental Impact Report (DSEIR) on Suction Dredge Mining in
California.

California Department of Fish and Game May 9, 2011
Att. Mark Stopher

Suction Dredging Program Draft SEIR Comments.

601 Locust st.

Redding, Ca. 96001

Dear Mr. Stopher

Public Lands For The People Inc. (PLP) has asked Dr. Crittenden to review and comment on the Ca. Department of Fish
Game (DFG) Draft Subsequent Environmental Impact Report (DSEIR) for the purposes educating and advising the DFG in a
direction to re-think and change their proposed alternative on suction dredge mining regulations.

Dr. Crittenden has 2 PHD's is a Doctor of Biology and Ecology and has several PEER reviewed papers to his credit. He has
agreed to do these comments for PLP and this is notice to the DFG that PLP is adopting Dr. Crittendens comments on the
DFG DSEIR 2011.

We have attached Dr. Crittenden's comment papers on the DSEIR to this notice to Mark Stopher, DFG.

Respectfull Submitted

Gerald Hobbs

jerhobbs2@verizon.net



Comments on the Suction Dredge Permitting Program

Draft Subsequent Environmental Impact Report (February 2011)

By Dr. Robert N. Crittenden

P.O. Box 222, Carlsborg WA 98324 Phone: (360) 504-2405
Prepared for Public Lands for the People,
7194 Conejo Dr. San Burnadino, CA 92404, Phone: (909) 889-3039

Summary:

1. The Draft Subsequent Environmental Impact Report (DSEIR) does not adequately consider the
beneficial effects that hydraulic dredging can have, due to its cleaning silt and fine sediment
particles out of the salmon spawning and rearing gravels and, also, by removing lead and
mercury from the system.

2. T am concerned that the proposed regulations may over-regulate.

3. The proposed regulations use a one-size-fits-all approach and do not employ local scientific
knowledge where it is available. Consequently, they can be expected to not be reasonable for
many specific locations.

4. Restricting the permits to three listed locations is another example of over-regulation.

5. The proposed regulations need to be careful not to constitute an illegal tax.

1. The DSEIR does not adequately consider the beneficial effects
that hydraulic dredging can have, due to its cleaning silt and
fine sediment particles out of the salmon spawning and
rearing gravels and, also, by removing lead and mercury from
the system.

This omission from the DSEIR may be due its authors relying upon the (1998) review by Harvey and
Leslie on the impacts of dredging. They said that dredging would decrease the stability of the stream-
bed and, thereby, increase scour and the resulting mortality rate of eggs and alvins. However, that was
only conjecture on their part, unsupported by any scientific study. In contrast, earlier studies on the use



of dredging and related equipment to restore or enhance spawning gravels showed that these activities
enhanced salmonid survival. Those studies were entirely omitted from their review and, also, from the
DSEIR.

So, below, I will briefly review the importance of spawning and rearing gravels; next, I will briefly
review those early studies on the use of dredging and related equipment for the restoration and
enhancement of spawning and rearing gravels; and, finally, I will recommend not only that these
beneficial effects be considered as mitigation or partial mitigation but that, when the hydraulic
dredging equipment is appropriately applied or modified, its use should be regarded as, being
primarily environmental restoration or enhancement.

Habitat for salmonid eggs and alevins — the importance of stream-bed porosity:

The following brief review of the importance of the porosity of spawning gravels is taken from a report
that I wrote, in 1996, for a group of recreational gold miners in Washington State. That report was
submitted in a public hearing and is, therefore, a public document. It rests primarily upon Groot and
Margolais's, 1991, comprehensive review, Pacific Salmon Life Histories.

Salmonid eggs and alevins (alevins are tiny newly hatched salmonids which still reside in the
interstitial spaces among the gravel of the stream-bed) need clean gravels through; which interstitial
water can flow, providing them with oxygen. Silts and fine sands reduce the porosity of the stream-bed,
thereby, reducing the interstitial flow and the oxygen supply. It can also reduce the amount of
interstitial space for alevins. Reduced porosity has been shown to be directly related to reduced survival
of salmonid eggs and alevins.

Pink Salmon: As William R. Heard pointed out in his (1991) review "Pink salmon choose a fairly
uniform spawning bed in both Asia and North America. Generally these spawning beds are situated on
riffles with clean gravel or along the borders between pools and riffles in shallow water with moderate
to fast currents. . . . pink salmon avoid spawning in quiet deep water, in pools, in areas with a slow
current, or over heavily silted or mud-covered stream-beds."

Pink salmon (Oncorhynchus gorbuscha) spawning sites may be characterized as being clean gravels.
However these sites may also have a few cobbles, a mixture of sand, but relatively little silt (Semko
1954; Kobayashi 1968; Dvinin 1952; Smirnov 1975; and Hunter 1959).

The faster the current, the larger the particle which will be suspended and carried off by it. Hence, a
strong current provides some guarantee that silts and fine sands will not plug up the interstitial spaces.
The more rapid flow is also turbulent. The eggs and alevins are provided with a good oxygen supply by
the turbulent mixing of water into the interstices of the stream-bed.

The porosity of a stream-bed and the survival of eggs and alevins has been demonstrated to be directly
related to the composition of the stream-bed, being lower where there are more fine sands and silt
(McNeil and Ahnell 1964; Rukhlov 1969; Brannon 1965; Bams 1969).

Chum Salmon: In contrast, to pink salmon which preferentially select riffles, chum salmon
(Oncorhynchus ketd) tend to select sites of upwelling spring water (Kobayashi 1968). These sites often
have a lower flow rate than is found at pink salmon sites (Bams 1982; Soin 1954; Sano and Nagasawa
1958). Chum salmon spawning sites may be found directly below a pool which is partially obstructed
at its lower end by a gravel bar. The water infiltrates the gravel bar, travels through the bar as ground



water, and reemerges into the water column below the bar.

Interstitial flow is as important for the survival of their eggs and alevins, as it is for the pink salmon.
However, in this case the oxygen is carried into the groundwater by convection (that is by the net
movement of water into and then out of the stream-bed) rather than by turbulent mixing. However, in
some cases turbulent mixing may also be an important factor at chum spawning sites.

Sockeye Salmon: The southern limit of their range is in Washington State, so, they are not a concern
in California. Nevertheless, I include them to show how very general the effects of porosity are. ---
Sockeye salmon (Oncorhynchus nerka) spawn either in streams or in areas along lake shores which
have underwater springs. . There is also a case of beach spawning where turbulence provides the
oxygen supply (Olsen 1968). Spring-fed and Beach spawning sites often have lower oxygen levels than
stream sites and sockeye eggs have some ecological and physiological adaptations which improve their
survival under those slightly reduced oxygen levels. (Smirnov 1950; Soin 1956, 1964). However, their
oxygen supply (and, hence, substrate porosity) remain an important factor affecting their survival.

Coho Salmon: Coho salmon (Oncorhynchus kisutch) mostly spawn in small steams in areas of gravel
of 15 cm or less in diameter (Burner 1951). In some cases Burner found that the spawning sites
contained mud, silt, or fine sand, but that this was removed in the nest-building activity. Chamberlain
(1907) concluded that coho are the least selective of the salmon species about their spawning site — he
found them spawning in almost every stream or river in a very broad range of sites from smoothly

flowing to white water and from cobble to muddy His conclusion was also supported by Foerster
(1935) and Pritchard (1940).

However coho appear to prefer small streams (Gribanov 1948) and select a site at the head of a riffle
where there is a good interstitial flow (Shapovalov and Taft 1954). The porosity of the stream-bed and
the flowrate of the stream are also important factors affecting site selection (Briggs 1953; Gribanov
1948). Survival has been shown to be related to the porosity of the stream-bed (Tagart 1984).

King Salmon: King Salmon (Oncorhynchus Tshawytscha) show strong selectivity for spawning areas
with high interstitial flow rates (Vronskiy 1972; Russell et al. 1983). Mike Healey (1991) suggests that
of all the salmon species, king salmon may be the most sensitive to reduced oxygen levels during the
egg and alevin stages. Their sensitivity to the oxygen level was experimentally demonstrated by Silver
et al. (1963). The strong relationship between survival and the percolation rate of oxygenated
interstitial water was experimentally demonstrated by Shelton (1955) and demonstrated under field
conditions by Gangmark and Broad (1955) and Gangmark and Bakkala (1960).

As Mike Healey (1991) points out, "There is no doubt that percolation is affected by siltation and that
siltation in spawning beds causes high mortality (Shaw and Maga 1943; Wickett 1954; Shelton and
Pollock 1966).

Caveats: Bear in mind that limitation of spawning and rearing habitat may not be the mechanism
limiting the abundance of any specific stock of salmon and that there is a general lack of support for the
hypothesis that freshwater habitat is limiting. However, the full life-histories are known with
statistical significance, for very few salmon stocks. As of the early 1990's, there were only two such
studies. These were William Ricker's (1956) study of an Oregon coastal coho salmon stock and my
(1993a,b) study of a sockeye stock in British Columbia. In both of those cases, the bottleneck in their



life cycle was predation during their smolt migration. Dr. Ricker concluded that the limiting factor was
the availability of hiding places for the migrating smolts, whereas, for the sockeye stocks that I
studied, their ability to escape predators appeared to depend upon their size and, therefore, upon what
their growth rate had been in the nursery lake. In neither case was it dependent upon survival through
the egg and alvin stages. Furthermore, increasing the amount of spawning and rearing habitat may not
be important for stocks that are depressed or endangered, because they often already have a super-
abundance of it. Nevertheless, the enhancement of the quality of spawning and rearing habitat is
generally a desirable goal, for increasing the quality (rather than just the quantity) of the spawning and
rearing habitat may improve their survival through those life history stages and, thereby, improve their
overall survival.

Effects of hydraulic dredging on the porosity of the stream-bed:

Generally this activity involves the removal of sediment material from the stream-bed. The courser
sediments are returned to the stream-bed in the more immediate vicinity, whereas, the fine components
of the sediment become suspended in the wash water and are carried downstream,. The finer the
sediment the further it will be carried. However, it will eventually settle. Some will settle into the
gravel of the stream-bed, some superficially and some more-or-less permanently, and the rest will often
settle in a pool or other area that has reduced current.

The general effect is very similar to what happens when a coho salmon digs a redd: That is, it tends to
clean the gravels of the silts and finer sediments and move them downstream.

During the next major peak-flow event both the fine sediments and the medium sized gravel will be
carried further downstream. The finest particles will often be carried far downstream, sometimes even
out of the system, to a lake or the ocean.

Thus, the effect of hydraulic dredging is to increase the downstream transport rate for fine and medium
sized particles. This will tend to reduce the amount of these sediments and increase stream-bed
porosity. The literature I have reviewed above shows, that for all salmonid species greater porosity
results in better survival and better habitat for eggs and alevins.

Harvey and Leslie, in 1998, conjectured that dredging may also increase the scour depth, during peak
flow events. That seems likely. However, although the eggs and alvins that are carried away when the
bed is scoured probably have increased mortality due to that event, they do not necessarily all die.
Some of them may be dispersed to other habitats, such as side-channels or pools isolated from the
stream, that may give them as good or a better probability of survival than the original redd. In
addition, the increased survival of those that are not scoured out, due to the increased porosity of the
gravels, may more than compensate for the increased losses among those that are carried off.

One has to appreciate the very low survival rate of salmonids through their entire life cycle. A female
lays from a several hundred to tens-of-thousands of eggs, depending on her size and species. Of these,
on the average, only two survive to reproduce. They replace the male and female, who were their
parents. So, were those few eggs that were destined to survive, in the gravel that was not scoured away
or were they carried off, by chance, to some other good habitat? Considering that we know the full life
cycle of very few stocks, I doubt that anyone knows the answer to that question. Nevertheless, survival
rates for eggs and alvins in cleaned gravels versus uncleaned gravels have been examined and the
conclusion was that cleaning the gravel of silt and fine particles increases survival: For example,
Wilson and Sheridan (1974) found that the survival rate from egg to fry in uncleaned gravels was
approximately 10 percent, whereas, survival in gravels that were cleaned were approximately 40
percent.



During the 1970s, various State, Federal, and International Agencies were interested in developing
equipment to artificially clean stream gravel for spawning and rearing of salmonids. In 1978, Walter
Mih wrote a review of those studies. Some of their methods involved mining gravels either from the
stream-bed or elsewhere and screening it on land, before, introducing it into the stream (Gerke 1973,
International Pacific Salmon Fisheries Commission (IPSFC) 1972, and Wilson 1975); while, others
merely disturbed or tilled the stream-bed to suspend the fine sediments and allowed the current to
carry the finer particles downstream (Gerke 1973, and Wilson 1975). The IPSFC (1975) tested
excavating the stream-bed, screening the sediment to separate its fine and course components and, then,
burying the fine sediments in the excavation beneath the courser ones; they also tested using air-water
jets to clean the gravels insitu (IPSFC 1972, Andrew 1974); the U.S. Forest Service developed an
amphibious vehicle that used water jets to clean the gravel and a hydraulic suction system to remove
the suspended fine particles, which were, then, projected out of the river system onto land (USFS 1964,
Shields 1968); and so on... Most of these methods were effective but were also expensive and involved
heavy equipment that was difficult to use under natural conditions and/or was subject to mechanical
failure. Dr. Mih (1978), then, developed a mechanical device mounted on a small all-terrain vehicle
that used water jets to clean the gravel insitu and a small portable hydraulic pump to draw off the
suspended fine sediments and project them out of the system. That proved to be a much more practical
method. Unfortunately, at about that same time, changes in salmon management associated with the
Boldt Decision (U.S. v. Washington 384 F. Supp. 312 (W.D. Wash. 1974)) resulted in government
agencies losing interest in cleaning spawning gravels. Subsequently, these developments seem to have
been forgotten.

Nevertheless, the results of these studies can be applied to hydraulic dredging. The first result is, that
dredging, as it is currently conducted, will clean the gravels; and the second one is, that if the
suspended silts and fine sediments are not returned to the stream but are delivered onto land and the
courser gravels are used to refill the excavation, then, this would be almost the same as the best
method that they developed.

My recommendations are, therefore, to recognize these beneficial side-effects of dredging, as it is
currently conducted. These need to be considered as mitigating or partially mitigating for any
deleterious impacts that dredging may have. However, the more important recommendation is, to
recognize that, with some modifications to the dredging equipment and how it is used, dredging
becomes an excellent method for restoring and enhancing salmon spawning and rearing habitat. The
Department needs to consider and fully develop that potential.

My opinion is that that could best be done, not by specifying the mechanical modifications needed to
achieve the delivery of the silts and fine sediments onto dry land, but by leaving that to the ingenuity of
the public and by encouraging these changes in the dredging equipment and its use by relaxing
restrictions on dredging for those permit-holders who have made them. Nevertheless, as these changes
in equipment and use would not be reasonable in all locations where dredging is done, and dredging as
it is currently done also has beneficial effects, these changes should not be required.

Removal of Lead and Mercury: The DSEIR recognizes that the process of dredging and processing
captures and removes a high proportion of the mercury from the system. Dredgers also routinely
capture and remove a substantial amount of lead from the system, much of it being lead fishing
weights. There may be some minor short-term impacts from suspending these heavy metals that
otherwise may be buried fairly deeply in the sediment but the DSEIR does not appear to give adequate
credit for the clear long-term benefit of removing substantial amounts of these heavy metals from the
stream-beds.



2. | am concerned that the proposed regulations may over-
regulate.

A flaw in the general approach taken in the DSEIR, is that it proposes that the California Department
of Fish and Game (hereafter, referred to as the “Department”) exercise a fairly close supervision of
recreational gold dredging and that they draw into their hands decision-power over those activities, so
that, if, a problem develops they can deal with it.

This approach can be found in most of the subsections of Chapter 4, except those that present
introductory material. Specifically, in each of those subsections, a conclusion is reached that the issue
discussed in the individual subsection either has or does not have a significant impact and is either
avoidable or is not but, whatever the case may be, it is acceptable because the Department Staff will
exercise a fairly close supervision and will hold the decision power to modify the regulations as needed
in the event that a problem arises.

That is over-regulation.

It is, also, “slavery” in the Classical sense: That is, in the sense that Aristotle used the term. In
particular, he said that a slave is person who is under the decision-power of another.

More recently, (c. 1662) John Locke described the opposite condition: He said that, “ Freedom of man
under government is to have a standing rule to live by, common to every one in that society, and made
by the legislative power erected in it; at liberty to follow my own will on all things where the rule
prescribes not; and not to be subject to the inconstant, uncertain, unknown, arbitrary will of another
man.”

These definitions of “slavery” and “freedom” remain relevant, today, because, they are the historical
origins of these concepts. In particular, John Locke was the person most cited, after the Bible, by the
framers of the U.S. Constitution, during the early period, when they were considering fundamental
principles; and Aristotle's works, along with Cicero's book, “On the Commonwealth”, were the
principle sources that Thomas Aquinas used when he wrote Summa Theologia, which served as the
Constitution of Medieval Europe. The US Constitution rests, upon Thomas Aquinus' work, with
surprisingly few changes and those few changes were primarily due to Richard Hooker, Johannes
Althusius and John Locke.

This historical perspective should lead us to the conclusion that, throughout history, Western man has
strongly objected to, being placed under the decision-power of another individual. The preferable
alternative is for there to be a fixed law created by the legitimate legislative authority.

To place this in the context of contemporary law, the due-process clauses of the fifth and fourteenth
amendments of the US Constitution echo this same sentiment. The purpose of due-process is to protect
against over-regulation. --- Due-process is a civil right and it is obviously very important, as it is the
only one that is guaranteed twice in the US Constitution.

The importance of due-process, here, is that it provides guidance as to the approach that should be
taken. That is, that all regulations must be rational, not arbitrary, and not invidious. (see, for example,
Robinson v. City of Seattle, 119 Wash. 2D 34, 61, 830 P.2d 318, 334 (1992)).That means, that they
must reasonably be expected to achieve their legitimate government purpose (that is, they must have
valid scientific support or the best scientific support that is available); they must have a basis; and the
regulation must not be cruel or out of proportion to what is necessary to prevent the evil or nuisance-
like threat identified in the regulation's purpose. If the regulation violates due-process it is simply



invalid and unenforceable

The DSEIR clearly identifies the legitimate government purposes that these proposed regulations are
intended to serve. These are to protect those species that the Department is required to protect and, also,
water quality and various other objectives, ... The program they describe would undoubtedly achieve
those purposes.

The problems are that some of the proposed regulations appear to be excessive or arbitrary: In
particular, the point of this item is that the general approach taken in the DSEIR is to deprive the
permit-holders of decision-power over their dredging activities and place them under the arbitrary
decision-power of the Department's staff.

What should be done, instead, is to cause the legitimate legislative authority to form a fixed law or rule
to deal with the issue. However, the Legislature is not above being irrational, arbitrary, and subject to
political influence. In fact, their short-comings appear to be part of what led to the need for the new
regulations and the DSEIR. Thus, I have doubts about the Legislature and reservations about non-
elected officials wielding the legislative authority through a rule-making process but strongly object to
individual departmental staff regulating without any fixed rule. Nevertheless, the guidance from the
law is clear, as to what should be done. So, let us hope that, whoever forms these laws or rules, makes
a sincere attempt to adhere to due process and creates fixed laws or rules that can be uniformly applied.
In that case, the outcome shall probably work well enough.

3. The proposed regulations use a one-size-fits-all approach and
do not employ local scientific knowledge where it is available.
Consequently, they can be expected to not be reasonable for
many specific locations.

One of the limitations of the regulations presented in the DSEIR is that they do not utilize scientific
studies for specific localities where they are available. Instead, the opening and closing dates are set
over broad regions based on large-scale trends. Although, this may facilitate the ease of regulation
and/or supervision, it can be expected to lead to the regulations being grossly unreasonable as applied
at a specific locality, river, or section of one.

A large part of the problem, underlying this issue, is that the length of time the eggs or alvins are in the
gravel is highly temperature dependent. However, I found that water temperatures in small streams in
California are governed by the balance of strong forces (Crittenden 1977, 1978) and, therefore, often
varied dramatically over relatively small distances within a stream, as well as among streams.
Furthermore, temperature tolerances, preferred temperatures, and spawning dates vary among species
and stocks and the fish, also, seek out habitats that have appropriate temperature regimes.
Consequently, opening and closing dates that would protect the vulnerable stages of their life histories
can be expected to vary substantially among localities.

Another factor that is specific to locations is that streams and rivers may have waterfalls, swift rapids,
dams or other natural or man-made barriers that are impassable to upstream migrating salmon.
Regulations aimed at protecting their habitat above such barriers or in other areas where they do not
live are obviously inappropriate.

To resolve these problems, one possible approach is for the regulations to include a mechanism or
process that would allow them to be altered for specific regions or localities, to better reflect the best
scientific knowledge for the specific region or locality, as it becomes available.



Admittedly, such a process will open the door to a continuing struggle among the various contending
parties but, on-the-other-hand, regulations that do not reflect local conditions nor local scientific
knowledge, will almost certainly be perceived by the public as being overtly unreasonable, as applied
to many specific locations. --- Whatever is done to resolve this dilemma, considerable care needs to
be given to establishing a mechanism that is impartial and adheres to the principles discussed in item 2,
above.

4. Restricting the permits to three listed locations is another
example of over-regulation.

Allowing each permit-holder to list only three locations on each application where he or she may
dredge for gold is unnecessarily restrictive. That does not appear to serve any purpose except limiting
the number of permit holders and facilitating their supervision.

It effectively requires that the individual have prior knowledge of the sites he or she intends to dredge.
This may be expected to restrict the number of gold dredgers to those individuals who have previous
experience with that activity and their acquaintances. It also effectively prevents prospecting for new
sites. Thus, it will tend to limit the number of individuals dredging and the number of areas dredged.
There is no apparent reason for this, except to facilitate supervision.

This is an example of over-regulation. As such, it is likely to be counter-productive. In particular, the
loss of personal choice and the supervision can be expected to reduce that individual's pleasure in the
recreational activity of dredging for gold. In addition, some individuals may be expected to take
offense at the unreasonable restrictiveness of the new regulations and, may strive against them and
against their intent.

Instead of closer supervision, a better approach is to make the regulations reasonable, to provide clear
guidance on best practices, to rely on the permit-holders' understanding and appreciating those
regulations and guidance, and to assume that they will not only abide by them but will labor to advance
their intent.

It is encouraging to see in Section 2.2.5 of the DSEIR, that the Department is developing a pamphlet
on best management practices. However, in order for it to be effective, the Department also needs to
foster a cooperative public, instead of one which takes every opportunity to break or circumvent the
rules. To that end, it is essential that they create the public perception that the new rules are reasonable
and no more restrictive than is necessary. In that case, the public can be relied upon to educate or
dissuade those who would break the rules or, if necessary, report violations. That will help make the
program cost-effective.

5. The proposed regulations need to be careful not to constitute
an illegal tax.

If the regulations go beyond protecting against a nuisance-like threat and provide an affirmative benefit
to the general public, while imposing the burden only upon one group of people instead of upon the
general public, then, the regulations may constitute an illegal tax. I am not a lawyer and I understand
that there are other legal considerations and many types of costs and benefits that need to be
considered. However, from a biological viewpoint, the appropriate standard against which to measure



the costs and benefits, is defined by the stated purpose of the regulations: That is, primarily to protect
the protected species against an increase in mortality. Thus, if dredging causes a net increase in
mortality, mitigation can be required but not if there is a net gain.

Before the new regulations, dredging appeared to be a fairly neutral activity. It had some deleterious
impacts but, also, removed lead and mercury and cleaned the gravel. The proposed regulations would
protect against some of those impacts, for example, by introducing new protections that help assure that
the stream after dredging will, reasonably resemble its condition before, in terms of its open-channel
dynamics. Examples are requiring that heaps of processed gravel be leveled, protection of the stream-
banks, and so on... Overall, my impression is that dredging may now be close to the neutral line or
may be a net benefit. However, it is difficult to tell what the case may be, before the regulations are
implemented, because, their effect partly depends upon how well they are received by the public.

The point of this item is, that much more can not justly be required. In addition, as mentioned
elsewhere in these comments, there are some parts of the proposed regulations that are inappropriate
and need to be corrected.

Literature Cited:

Andrew, F.J. 1974. A technique for cleaning spawning gravel. Pages 195-200 in Proc. 1974 Northwest
Pacific Pink and Chum Salmon Workshop.

Bams, R.A. 1969. Adaptations of sockeye salmon associated with incubation in stream gravels. p71-87
in T. G. Northcote (ed.) Symposium, on Salmon and Trout Streams. H.R. MacMillan Lectures
in Fisheries. Institute of Fisheries, Univ. of BC., Vancouver B.C.

Bams, R. A. 1982. Experimental incubation of chum salmon (0. Keta) in a Japanese style hatchery
system. Can. Tech. Rep Fish. Aquat. Sci. 1101: 65 P-

Brannon, E.L. 1965. The influence of physical factors on the development and weight of sockeye
salmon embryos and alevins. Int. Pac. Salmon Comm. Prog. Rep. 12: 26 p.

Briggs, J.C. 1953. The behavior and reproduction of salmonid fishes in a small coastal stream. Calif,
Dep. Fish Game Bull 94: 62 p.

Burner, C.J. 1951. Characteristics of spawning nests of Columbia River salmon.Fish. Bull. Fish Wildl.
Serv. 61: 97-110.

Chamberlain, F.M. 1907. Some observations on salmon and trout in Alaska. Rep. U.S. Bur. Fish. Doc.
627:112 p.

Crittenden, R.N. 1978. Sensitivity analysis of a theoretical energy balance model for water temperature
in small streams. Ecological Modelling 5: 207-224.

Crittenden, R.N. 1977. The Prediction of Water Temperature in Small Clear Streams. Thesis. University
of the Pacific. Stockton CA 74pp

Crittenden, R.N. 1993a. A diffusion model for the downstream migration of sockeye salmon smolts.
Ecological Modelling 71: 69-84.

Crittenden, R.N. 1993.b A model for the processes regulating recruitment for a sockeye salmon stock.



Ecological Modelling. 71: 85-106.

Dvinin, P.A. 1952. The salmon of south Sakkhalin. Izv. Tikhookean. Nauchno-Issled. Inst. Rybn. Khoz.
Okeanogr. 37: 69-108. Translation from Russian by Fish Res. Bd. Can. Transl. Ser. 120.

Foerster, R.E. 1935. Inter-specific cross-breeding of Pacific Salmon. Proc.Trans. R. Soc Can. Ser 3
29(5):21-33.

Gangmark, H.A. and R. G. Bakkala 1960. A comparative study of unstable and stable (artificial
channel) spawning streams for incubating king salmon in MillCreek. CAlif. Fish Game Bull.
46: 151-164.

Gangmark, H.A. and R.D. Broad 1955. Experimantal hatchin of king salmon in Mill Creek, a tributary
of the Sacramento River. Calif. Fish. Game Bull. 41:233-242.

Gerke, R.J. 1973. Salmon spawning habitat improvement study. State of Washington, Dep Fisheries
and National Marine Fisheries Service. Proj. No. AFC-59-2. Project Completion Report. Oct 2
1973. 18 pp.

Gribanov, V.I. 1948. The coho salmon (0. kisutch) — a biological sketch. Izv, Tikhookean. Nauchno-
Issled. Inst. Rybn. Khoz. Okeangr. 28: 43-101. Translated from Russian in Fish Res. Bd. Can.
25: 825-827.

Healey, M.C 1991. Life History of Chinook Salmon (O. tshawytscha) pages 131-393 in C. Groot and L.
Margolis Pacific Salmon Life Histories UBC PressVancouver, BC 564 p.

Heard, W.R. 1991. Life History of Pink Salmon (Oncorhyncus gorbuscha) pagers119-230 in C.

Groot and L. Margolis Pacific Salmon Life Histories UBC PressVancouver, BC 564 p. Hunter, J.G.
1959. Survival and reproduction of pink and chum salmon in a coastal stream. J. Fish. Res. Bd.
Can. 16: 835-886.

International Pacific Salmon Fisheries Commission Annual Report 1972. New Westminster BC.
International Pacific Salmon Fisheries Commission Annual Report 1975. New Westminster BC.

Kobayashi, H. 1968. Some observations on the natural spawning grounds of pink and chum salmon in
Hokkaido. Sci. Rep. Hokkaido Salmon Hatchery 22:7-13. In Japanese with an English
summary.

McNeil, W.J. and W.H. Ahnell 1964. Success of pink salmon spawning relative to size of spawning bed
materials U.S. Fish and Wildlf. Serv. Spec. Sci. Rep.Fish. 469:15 p.

Mih, W.C. 1978. A review of restoration of stream gravel for spawning and rearing of salmon species
Am. Fish. Soc. 3 nol 16-18. Jan 1978.

Mih, W.C. 1978. Hydraulic Restoration of stream gravel for spawning and rearing of salmon species.
WH Mih Tech Rept. HY-3/78 State of Washington Water Research Center, Pullman WA 99164.

Olsen, J.C. 1968. Physical environment and egg development in a mainland beach area and an island
beach area of Illiamna Lake, p 169-197 in R.I. Burgner(ed.) Further studies of Alaska sockeye
salmon. Univ. Wash. Publ. Fish.New Ser. 3.

Pritchard, A. L. 1940. Studies on the age of the coho salmon (O. kisutch} and the spring salmon (0.
tschawytscha) in British Columbia. Proc.Trans. R. Soc. Can. Ser. 3 34(5): 99-120.



Rukhlov, F.N. 1969. Materials characterizing the texture of bottom material in the spawning grounds
and redds of the pink salmon (Oncorhynchus gorbuscha)in the Sakhalin fish hatcheries in 1976.
J. Ichthyol. 20: 110-118.

Russell, L.R. K. R. Conlin, O.K. Johansen, and U. Orr 1983. Chinook salmon studies in the Nechakoof
River: 1980, 1981. 1982. Can. MS. Rep. Fish. Aquat.Sci. 1728: 185 p.

Sano, S. and A. Nagasawa 1958. Natural propogation of chum salmon, O. kefa, in Memu River,
Tokachi, Sci Rep. Hokkaido Salmon Hatchery Translatedfrom Japanese in Fish Res. Bd. Can.
Transl. Ser 198.

Semko, R.S. 1954. The stocks of West Kamchatka salmon and their commercial utilization. Izv.
Tikhookean. Nauchno-Issled. Inst. Rybn. Khoz. Okeanogr.421:3-109. Translated from Russian
in Fish Res. Bd. Can. Transl. Ser 288.

Shapovalov, L. and A.C. Taft 1954. The life histories of the steelhead rainbow trout (Sal/mo gardneri)
and the silver salmon (O. kisutch) wiht special reference to Waddell Creek, California, and
recommendations regarding theirmanagement. Calif. Dep. Fish Game bull. 98: 375 p.

Shaw, P.A. and J.A. Maga 1943. The effect of mining silt on yield of fry from salmon spawning beds.
Calif. Fish Game 29: 29-41.

Shelton, J.M. 1955. The hatching of chinook salmon eggs under simulated stream conditions. Prog.
Fish-Cult. 17: 20-35.

Shelton, J.M. and R. D. Pollock 1966. Siltation and egg survival in incubation channels. Trans. Am.
Fish. Soc. 95: 183-187.

Shields, H.J. 1968. Riffle Sifter for Alaska salmon gold. Pages 204-208 in 1968 Yearbook of
Agriculture. Separate No. 3586

Silver, S.J., C.E. Warren, and P Doudoroff 1963. Dissolved oxygen requirements of developing
steelhaed trout and chinook salmon embryos at different watervelocities. Trans. Am. Fish. Soc.
92:327-343.

Smirnov, A.L. 1950. Importance of carotinoid pigmentation at the embryonic stages of cyprinids. Dokl.
Akad. Nauk SSSR 73:609-612. (In Russian) 1956.

Respriatory significance of the carotinoid pigments in the eggs of salmonids and other representatives
of the Clupeiformes. Zool. Sh. 35: 1362-1369.

Translated from Russian in Fish. Res. Mar. Ser. (Can.) Transl. Ser 4538.

Smirnov, A. 1. 1975. The biology, reproduction, and development of the Pacific salmon. Izdatel'stov
Moskovskogo Universiteta, Moscow USSR. Translatedfrom Russian: Fish. Res. Bd. Can.
Transl. Ser. 3861.

Soin, S.G. 1954. Pattern of development of summer chum, masu, and pink salmon. Tr. Soveshch.
Ikhtiol. Kom. Akad. Nauk. SSSR 4: 144-155. Translated from Russian in Pacific SalmonL
selected articles from Soviet periodicals, p42-54. Israel Program for Scientific Translations,
Jersalem 1961.

Soin, S.G. 1964. Adaptational features in the development of fish in connection with different feartures
of respiration. Vestn. Mosk. Univ. Ser VI Biol. Pochvoed 1964(6), in Russian.



Tagart, J.V. 1984. Coho salmon survival from egg deposition to fry emergence, p 173-181 in J.M.
Walton and D.B. Houston (eds.) Proceedings of the Olympic Wild Fish Conference, March 23-
25, 1983. Fisheries Technology Program, Peninsula College, Port Angeles, WA.

U.S. Forest Service Equipment Development Center. San Dimas CA 1964. Project file for riffle sifter.

Vronskiy, B.B. 1972. Reproductive biology of the Kamchatka River chinook salmon (O. tshawytscha).
J. Ichthyol. 12: 259-273.

Washington Department of Wildlife 1987. Gold and Fish. 20. p. Wash. Dept. Fish Wildl., Olympia,
Wash.

Wickett, W.P. 1954. The oxygen supply to salmon eggs in spawning beds. J. Fish. Res. Bd. Can. 11:
933-953.

Wilson, D.A. 1975. Salmon spawning habitat improvement study. State of Washington, Dept of
Fisheries and National Marine Fisheries Service Project no. 1-93-D, 19pp.



050911_Johnson

Subject: DSEIR
Date: Monday, May 9, 2011 10:25:37 PM PT

From: Mark Johnson
To: dfgsuctiondredge @dfg.ca.gov

Mr Stopher, I have not participated in the public meeting nor have I sent any correspondance. I understand
tonight is the deadline. I own four mining claims here in California. I strongly opose the new drafted
regulations and feel that the DFG should revert to the 1994 regulations. I base this from what I have read thus
far and feel the EIR was too subjective and not scientific. I have several friends and family that come in from
out of state to participate in dredging on my claims. The fiscal impact that comes from their and my activity is
a welcome sign to many of the communities that we spend time in. The last two years we have dredged in
other states but would like to get back to business on my claims.

Best Regards,
Mark Johnson
408-799-8936
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050911_Kitchar

Tom Kitchar
P.O. Box 1371
Cave Junction, OR 97523
mythicalmining@cavenet.com

May 9, 2011

Suction Dredge Program
Draft SEIR Comments
Department of Fish and Game
601 Locust Street

Redding, CA 96001

Sent via email to: dfgsuctiondredge@dfg.ca.gov

RE: COMMENTS ON DRAFT SUCTION DREDGE SEIR

Dear California Dept. of Fish & Game;

I thank you for this opportunity to comment on the Draft SEIR regarding the permitting
of suction dredge mining operations within California.

To begin, | must say that I am extremely disappointed in the Dept. in that I went to great

lengths back in 2007 to draft and submit comments to the Dept. regarding “California

Regulatory Notice Register 2007, Volume No. 42-Z 1784 — Suction Dredge Mining EIR " .
. which it appears the Dept. has completely ignored.'

With the highly intelligent input I know the Dept. received back in 2007 (from myself
and others), it seems an utter shame that the Dept. didn’t take the opportunity to fix the
few flaws in the previous permit regulations; but instead proposes to further illegally
restrict the Congressionally granted statutory rights of real property found within the U.S.
Mining Acts of 1866, 1870, and 1872.

MY RECOMMENDATION: IFIT AIN’T BROKE, WHY ARE YOU MESSING WITH
IT?? All Throughout the DEIR the Dept. uses the phrase “Less than significant”. SO
WHY CHANGE IT??

For too many years already, the State of California has illegally prohibited certain bone
fide mining operations (i.e.; suction dredge mining) statewide by requiring a permit, and
then refusing to issue one. As the continued prohibition on this form of mining is causing
great economic hardship to hundreds if not thousands of individual suction dredge
miners, to local towns and counties where such mining used to occur, to the many suction

' Comments submitted by Tom Kitchar — President, Waldo Mining District, P.O. Box 1574, Cave
Junction, OR 97523 dated December 17,2007; and again now as Exhibit A: “TAK — WMD COMMENTS
ON PROPOSED EIR — 2007
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dredge equipment manufacturers and retailers; it is crucial that the Dept. do everything it
can to get California’s suction dredge miners back in the water helping to generate at
least some of the many millions of dollars California needs.

With the current record high prices of gold (near $1,550.00/0z), the lack of a permit for
the 2011 dredging season is criminal. Hundreds if not thousands of individuals could be
making a fairly decent living mining gold this summer as is their right!

For these and other reasons, I strongly urge the Dept. to go with the “1994 Regulations
Alternative” which calls for continuing to issue the permit under the previous regulations
in effect prior to the 2008 moratorium.

THE DEPT. JUST DOESN’TGETIT ...

THE PROPOSED ALTERNATIVE IS IN
DIRECT VIOLATION OF FEDERAL LAW

Within the Preferred Alternative, the Dept. proposes to restrict suction dredge mining in
direct violation of the controlling federal mining laws. This is being done either through
ignorance of the federal law(s), or a deliberate act by the Dept. or those within the Dept.
to circumvent the will of Congress. Either way, if the Dept. adopts the preferred more
restrictive alternative (than the previous regulations), the actions of the Dept. will be
heinous, illegal (in violation of federal mining laws plus Constitutional issues (such as
civil rights and takings), and unforgiveable.

What does it take for the Dept. to understand that mining, and the rights of miners, are
unique to all other class of citizens and uses of the public lands? What part of
“Congressionally granted statutory right” do you not understand?

In explanation, I offer the following:

1. Under the U.S. Mining Law of 1872 (hereafter “Mining Law”):

30 USC Sec. 22. Lands open to purchase by citizens

Except as otherwise provided, all valuable mineral deposits in
lands belonging to the United States, both surveyed and
unsurveyed, shall be free and open to exploration and purchase,
and the lands in which they are found to occupation and purchase, by
citizens of the United States and those who have declared their
intention to become such, under regulations prescribed by law, and
according to the local customs or rules of miners in the several mining
districts, so far as the same are applicable and not inconsistent with
the laws of the United States. (Emphasis added)

Here we see that the unappropriated federal public domain lands are declared, by
Congress, to be “FREE AND OPEN” — to mining (by nearly anyone). Today, the lands
belonging to the United States that are open to mining are the unwithdrawn federal lands
managed by the Bureau of Land Management (BLM) or the United States National
Forest Service (NFS).
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Under the Mining Law, anything a prospector or miner does on the public lands that is
incident to mining is “mining”. Under the Mining Law, there is no such thing as
“recreational mining” (even if the miners themselves are too dumb to know it)! I repeat,
any and all forms of prospecting or mining for valuable (“i.e.; “locatable”) mineral
deposits on the public lands managed by the BLM or NFS is MINING... and is being
performed under the authority of the Congressional grant of 1866, 1870, and 1872.

THE LANDS ARE FREE AND OPEN TO EXPLORATION. And yet, the Dept.
presumes to limit the number of permits it will issue annually. And yet, the Dept. will
require the applicant to list the streams planned to be worked, and if the applicant misses
some stream that he may later want to visit (and dredge in), tough luck Charlie, that
stream is not on your application. So what happened to “firee and open”?

Add to that, the Dept. proposes to close off certain portions of streams, especially near
the mouths of tributary streams. As proposed, hundreds if not thousands of feet of
streams will be closed to suction dredge mining simply because of the confluence of a
tributary stream. There are several problems with this. Ifthe area in question is federally
managed lands open to the Mining Law, then the Mining Law says these (i.e.; “all”)
valuable mineral deposits “shall be free and open™. Notice that 30 USC Sec. 22 does not
mention any federal lands closed to mining if they are near the confluence of a tributary
stream.

These mineral deposits are “free and open” to exploration. For certain types of placer
gold deposits (i.e.; valuable mineral deposits within the bed of active streams), the use of
a suction dredge is the best, most environmentally friendly method yet devised to explore
the deposits, and to mine them. The Dept’s. closure of these areas is in affect a de facto
Mineral Withdrawal usurping the will and authority of Congress, and the authority
granted to the Secretary of Interior. The State of California does not have the authority to
close any portion of federal public domain lands to mining... not even suction dredge
mining; as shown in the recent United States Court of Appeals, Eighth Circuit decision
on Sept. 16, 1998 in:

SOUTH DAKOTA MINING ASSOCIATION, INC.; etal.

V.
LAWRENCE COUNTY, a Political Subdivision of the State of South Dakota,
No. 97-3861.

In this case, “...holders of mining claims brought suit claiming that federal mining

laws preempted ordinance prohibiting issuance of any new or amended permits for
surface metal mining within area which included federal lands.

The Court of Appeals, Hansen, Circuit Judge, held that: (1) preemption claim was
ripe, and (2) Federal Mining Act preempted ordinance. Affirmed.

In their Sept. 16, 1998 decision the court ruled:

A) “If Congress evidences intent to occupy given field, any state law or local
ordinance falling within that field is preempted. U.S.C.A. Const. Art. 6, cl. 2.”
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B) “If Congress has not entirely displaced state regulation over matter in question,
state law is still preempted to extent it actually conflicts with federal law, that is,
when it is impossible to comply with both state and federal law, or where state law

stands as obstacle to accomplishment of full purposes and objectives of Congress.
U.S.C.A. Const. Art. 6, cl. 2.”

C) “Federal Mining Act preempted ordinance prohibiting issuance of any new or
amended permits for surface metal mining within area which included federal lands;
ordinance stood as obstacle to accomplishment of full purposes and
objectives of Congress of encouraging exploration and mining of valuable
mineral deposits located on federal land. U.S.C.A. Const. Art. 6, d. 2; 30
U.S.C.A. 8§ 21-26."

NOTE: The proposed DF&G regulations stand as an “obstacle to
accomplishment of full purposes and objectives of Congress of encouraging

exploration and mining of valuable mineral deposits located on federal land.”

The court went on to say:

“Background:

On November 5, 1996, a 51 percent majority of the voters of Lawrence County,
South Dakota, approved an initiated ordinance that amended Lawrence County's
zoning laws. [FN2] The voter-approved ordinance adds the following language to the
county's zoning provisions: "No new permits or amendments to existing permits
may be issued for surface metal mining extractive industry projects in the Spearfish
Canyon Area." The Spearfish Canyon Area defined in the ordinance includes
approximately 40,000 acres of Lawrence County, encompassing about 10 percent of
the total land area of the county. Approximately 90 percent of the area is within the
Black Hills National Forest and is under the supervision and control of the United
States Department of Agriculture's Forest Service, and the United States Department
of Interlor s Bureau of Land Management. This public land contains unpatented

lai ti hick to blic_f . [
developments.”

NOTE: The proposed DF&G regulations attempt to close certain portions of
streams from suction dredge mining. In most instances, this is “public land”

which may contain “ unpatented mining claims or properties which are open

to the public for mineral developments.

“We initially note that, as in Granite Rock, the plaintiffs in this case bring a facial
challenge to a local permit law. However, unlike Granite Rock, we are not
confronted with uncertainty regarding what conditions must be met to obtain a
permit for surface metal mining in the Spearfish Canyon area. The Lawrence
County ordinance is a per se ban on all new or amended permits for surface
metal mining within the area. Because the record shows that surface metal
mining is the only practical way any of the plaintiffs can actually mine the
valuable mineral deposits located on federal land in the area, the
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ordinance's effect is a de facto ban on mining in the area. Thus, unlike
Granite Rock, we are not faced with a local permit law that sets out reasonable
environmental regulations governing mining activities on federal lands.”

NOTE: The proposed DF&G regulations are a per se ban on all suction
dredge mining within the (certain) area(s). Because the record shows that

suction dredge mining is the only practical way any of the future plaintiffs can
actually mine the valuable mineral deposits located on federal land in the area,
the regulation's effect is a de facto ban on mining in the area.

“The ordinance's de facto ban on mining on federal land acts as a clear obstade to
the accomplishment of the Congressional purposes and objectives embodied in the
Mining Act. Congress has encouraged exploration and mining of valuable mineral
deposits located on federal land and has granted certain rights to those who discover
such minerals. Federal law also encourages the economical extraction and use of
these minerals. The Lawrence County ordinance completely frustrates the
accomplishment of these federally encouraged activities. A local government
cannot prohibit a lawful use of the sovereign's land that the superior sovereign itself
permits and encourages. To do so offends both the Property Clause and the
Supremacy Clause of the federal Constitution. i i ibi

The ordinance is prohibitory, not
in its fundamental char r. The district court correctly ruled that
the ordinance was preempted.

NOTE: The proposed DF& G regulations partially or completely frustrates
the accomplishment of these federally encouraged activities. A local
government (i.e.; the State of California) cannot prohibit a lawful use of the
sovereign's land that the superior sovereign itself permits and encourages. To

do so offends both the Property Clause and the Supremacy Clause of the
federal Constitution. Portions of the the proposed regulations are
prohibitory, not regulatory, in their fundamental character.

With the Proposed Alternative, the Dept. will limit the number of permits it will issue
annually, on a first-come, first-served basis. Excuse me? What part of “...all valuable
mineral deposits in lands belonging to the United States, both surveyed and unsurveyed,
shall be fiee and open...” don’t you get? No where in the Mining Law does it even hint
that only a certain number of citizens are allowed to explore for and extract the valuable
minerals. In fact, the Mining Law says just the opposite:

30 USC Sec. 21a. National mining and minerals policy;
"minerals" defined; execution of policy under other authorized
programs

The Congress declares that it is the continuing policy of the
Federal Government in the national interest to foster and encourage
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private enterprisein (1) the development of economically sound
and stable domestic mining, minerals, metal and mineral
reclamation industries, (2) the orderly and economic development of
domestic mineral resources, reserves, and reclamation of metals and
minerals to help assure satisfaction of industrial, security and
environmental needs...

In fact, the courts have declared that the intent of Congress in the Mining Law is to afford
as many mining opportunities to as many people as possible. So who is the State of
California to limit what Congress has not only granted but also fosters and encourages?
As proposed, the preferred alternative is in direct opposition of the intent of Congress.

THE PREFERRED ALTERNATIVE VIOLATES PROPERTY RIGHTS

Not only does the preferred alternative violate the rights of all citizens (and others) to
search for valuable mineral deposits on “all” unappropriated lands belonging to the
United States (by prohibiting suction dredge use within certain segment of streams, the
Dept. is making many of these ‘free and open” “valuable mineral deposits” inaccessible
and thus is denying the granted appropriation of the valuable mineral deposits contained
within those areas (i.e.; without a suction dredge, or being able to operate a suction
dredge, there is no way for a prospector to make a bone fide Discoveryz).

Under both federal and state laws, unpatented mining claims are “real property” in the
highest sense of such terms:

30 USC Sec. 26. Locators' rights of possession and enjoyment

made on any mineral vein,
lode, or ledge, situated on the public domain, their heirs and assigns,
where no adverse claim existed on the 10th day of May 1872 so long
as they comply with the laws of the United States, and with
State, territorial, and local regulations not in conflict with the

laws of the United States governing their possessory title,
hall F , lusi ial 3 . ! eni A

all the surface included within the lines of their locations..."

What 30 USC Sec. 26 really says is, as long as the locators of all mining locations (i.e.;
claims on locatable mineral deposits) comply with all the laws and regulations
“governing their possessory title”, the locators (or current claimowner(s), or for that

2 Although the Dept. may try to argue that the restriction only prohibits the use of a suction dredge and

that “other” methods are still allowed, has the Dept. ever tried shoveling streambed sediments in ten (10)
feet of water? Prior to the development of the modern suction dredge, miners used to construct huge wing
dams to divert whole rivers in order to expose the beds (and didn’t need your permit); or, in more modern
times, used large-scale excavating equipment such as bucket-ladder dredges, clam-shells, or large
excavators and backhoes. All of these methods (other than suction dredging) require an approved Plan of
Operations and possibly a host of other permits. The lands MUST be free and open to exploration (that’s
the law). And Congress did not mean for prospectors to be forced to only test using large scale mining
equipment. As suction dredge mining is the simplest, most economical, and environmentally friendly
method yet devised to explore underwater streambed sediments for valuable mineral deposits, and so-called
closure of certain areas is inreality an illegal de facto mineral withdrawal.
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matter, a prospector diligently searching for a discovery under the doctrine of Pedis
Possessio (i.e.; the Law of Possession), they “shall have the exclusive right of possession
and enjoyment of all the surface included within the lines of their locations...”

In the Mining Acts of 1866 to 1872, the U.S. Congress, as authorized by the Constitution,
declared 3, in the form ofa “grant” 4, to the citizens of the United States, that;

“.. the mineral lands of the public domain, both

surveyed and unsurveyed, are her lar

be free and open to exploration and occupation
by all citizens of the United States, and those who
have declared their intention to become citizens,
subject to such regulations as may be prescribed by
law, and subject also to the local custom or rules of
miners in the several mining districts, so far as the

same may not be in conflict with the laws of the
United States.” (HB. 365, 39TH CONGRESS, IN THE SENATE OF THE UNITED
STATES, JULY 19, 1866, Sec. 1). (emphasis added)

“«

It is important to note that the only stipulations to the grant is that it is made “... subject
to such regulations as may be prescribed by law...” and “...to the local custom or rules
of miners...”. In order to pursue the purpose of this examination (i.e.; to determine what
rights, if any, are granted by the 1866-1872 Mining Acts), it is deemed advantageous to
first determine what “... regulations as may be prescribed by law,” the grant is or may be
subject to.

We look to the United States Codes for the answer, in particular, 30 USC, Chpt. 2, Sec.
26, under the heading, “Locators’ rights of possession and enjoyment ”’; where it clearly
states:

Declare. To make known, manifest, or clear. To signify, to show in any manner either by words or
acts. To solemnly assert a fact before witnesses. (Black’s Law Dictionary, 5™ Edition, 1979)

Grant. To bestow; to confer upon someone cther than the person or entity which makes the grant.
Porto Rico Ry., Light & Power Co. v. Colom, C.C.A.puerto Rico, 106 F.2d 345, 354. To bestow or
confer, with or without compensation, a gift or bestowal by one having control or authority over it, as
of land or money. Palmer v. U.S. Civil Service Commission, D.C.Ill., 191 F.Supp. 495, 537.

A conveyance; i.e. transfer of title by deed or other instrument. Dearing v. Brush Creek Coal Co., 182
Tenn. 302, 186 S.W.2d 329, 331. Transfer of property real or personal by deed or writing.
Commissioner of Internal Revenue v. Plestcheeff, C.C.A.9, 100 F.2d 62, 64, 65. A _generic term
applicable to all transfers of real property, induding transfers by operation of law as well as
voluntary transfers. White v. Rosenthal, 140 Cal.app. 184, 35 P.2d 154, 155. A technical term made
use of in deeds of conveyance of lands to import a transfer. A deed for an incorporeal interest such as
a reversion.

As distinguished from a mere license, a grant passes some estate or interest, corporeal or
; L, in the lands which it I i

To give or permit as a right or privilege; e.g. grant of route authority to a public carrier. (Black’s
Law Dictionary, 5" Edition, 1979) (emphasis added)
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“...s0 long as they comply with the laws of the United States, and

with State, territorial, and local regulations not in conflict with the

laws of the United States governing their possessory title.."

(emphasis added)

So here, in the U.S. Codes, we see that so long as the locators (miners and prospectors)
comply with  “the laws of the United States...”, and State, territorial, and local
“regulations” (as long as they are not in conflict with the laws of the United States)
“...governing their possessory title...” ... they qualify for and/or meet the stipulations
of the grant. It is important to note -- no, indeed, it is vital to note -- that the statutes
do not even hint at or mention any other laws, rules, or regulations that the grantee is
subject to; other than the local customs or rules of miners.

So just what are these “laws of the United States, and with State, territorial, and local
regulations” that govern possessory title? These are the federal, state, and local laws,
rules, and regulations that claim owners follow regarding the locating and keeping of a
mining claim. In other words, the laws spelling out what must be done to have a valid
Discovery and what information must be included in a “Notice of Location”, “Affidavit
of Labor”, Quit-Claim Deed”, and other similar documents; when such documents must
be filed; what markers, if any, are required to mark the boundaries of the claim; and in
some states, what taxes, if any, must be paid. It is important to note that there is no
mention what-so-ever of restricting mining methods, or for protecting the environment,
for reclamation, or seeking approval from a land management agency and posting of a
bond.

Now then; Section 26 (30 USC) goes on to say that as long as the locators of all mining
locations comply with the laws of the United States, and with State, territorial, and local
regulations not in conflict with the laws of the United States governing their possessory
title, that the locators of all mining locations on the public domain:

“...shall have the exclusive right 5 of possession and
enjoyment of all the surface included within the
lines of their locations...” (emphasis and footnote added)

5 Exdusive right. An exclusive right is one which only the grantee thereof can exercise, and from which

all others are prohibited or shut out. (Black’s Law Dictionary, 5™ Edition, 1979) (emphasis added)
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Use of the word “shall”% 7 means “must” (or “does™) have, in the highest order. Lesser
direction would be something like “may”, “might”, etc.. In this usage, “shall” is an
absolute, i.e.; the same as “must, in all cases and in all circumstances”. And what “shall”
the locator of a mining location have as long as they comply with the laws of the United
States, and with State, territorial, and local regulations not in conflict with the laws of the
United States governing their possessory title? Nothing short of “...the exclusive right of

>

possession and enjoyment of all the surface...”.

We’ve seen in footnote 5 that “exclusive right” means “Not including, admitting, or

pertaining to any others. Sole. Shutting out; debarring from interference or parti-
cipation; vested in one person alone.” (Black’s Law Dictionary, 5% Edition, 1979) (emphasis
added) Congress, through the Constitution, has the “exclusive right” to “...dispose of...
the Territory or other Property belonging to the United States.” No other branch of
government has this authority. The miner’s “exclusive rights” to possession and
enjoyment of their mineral location is just as strong and binding as Congress’s “exclusive
right " to dispose of territory or other property belonging to the United States.

In other words, according to 30 USC, Chpt. 2, Sec. 26, as long as the locator of a mining
location on the public domain complies with the laws and regulations goveming the
possessory title (to the location), then the locator “shall have the exclusive right of
possession and enjoyment of all the surface...”. This can only mean one (1) thing; the
language is simple. The law says “exclusive right of possession and enjoyment”. This
right can not be “exclusive” if it is in any way influenced or interfered with by any
outside source, such as and including the various land management agencies. Indeed, any
such restriction or regulation of bone fide mining operations makes a mockery of the term
“exclusive”. How can something be “exclusive” if it is shared or subject to outside
control? It can’t.

“...Exclusive right of possession and enjoyment of all the surface... ”; that’s what the law
declares, and grants. How can the locator’s “exclusive right of possession and
enjoyment” be “exclusive” if it is secondary to the management of the U.S. Forest
Service, the Bureau of Land Management, the Calif. Dept. of Fish & Game, or other

shall 3. (in laws, directives, etc.) must; is or are obligated to... (Random House Webster’s College
Dictionary — 1991)

Shall. As used in statutes, contracts, or the like, this word is generally imperative or mandatory. In
common or ordinary parlance, and in its ordinary signification, the term “shall” is a word of command,
and one which has always or which must be given a compulsory meaning; as denoting obligation. It
has a peremptory meaning, and it is generally imperative or mandatory. It has the invariable
significance of excluding the idea of discretion, and has the significance of operating to impose a duty
which may be enforced, particularly if public policy is in favor of this meaning, or when addressed to
public officials, or when public interest is involved, or where the public or persons have rights which
ought to be exercised or enforced, unless a contrary intent appears. People v. O'Rourke, 124 Cal.App.
752, 13 P.2d 989, 992.

But it may be construed as merely permissive or directory (as equivalent to “may”), to carry out the
legislative intention and in cases where no right or benefit to any one depends on its being taken in the
imperative sense, and where no public or private right is impaired by its interpretation in the other
sense. Wisdom v. Board of Sup’rs of Polk County, 236 Iowa 669, 19 N.W.2d 602, 607, 608. (Black’s
Law Dictionary, 5™ Edition, 1979) (emphasis added)
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federal, state, and local governments? It can’t. How can it be “exclusive” if it is
secondary to the interests of fish, plants, bugs, and other critters? It can’t. How can the
locator’s “exclusive right” to the “possession and enjoyment®” of all the surface be
“exclusive” if the state can tell him when he can mine, how he can mine, or with what
size equipment (or worse, that he can’t mine)? It can’t.

Some may say that the use of the term “exclusive right” is a mistake... or that it doesn’t
really mean “exclusive”. However, a look at some of the other guarantees or rights

granted in the Mining Acts of 1866 — 1872 may shed light on this subject.

INTENT: The intent of the Mining Laws and the continuing intent of Congress is
simple and self-evident:

The general policy of the mining laws is to promote widespread
development of mineral deposits and to afford mining
i (30 USC 22.50)

(emphasis added)
and;

The Congress declares that it is the continuing policy of the Federal
Government in the national interest to foster and encourage
private enterprise in (1) the development of economically sound and
stable domestic mining, minerals, metal and mineral reclamation
industries, (2) the orderly and economic development of domestic
mineral resources, reserves, and reclamation of metals and minerals
to help assure satisfaction of industrial, security and environmental
needs... For the purpose of this Act ‘minerals’ shall include all
minerals and mineral fuels including oil, gas, coal, oil shale and
uranium. (Mining and Minerals Policy Act of 1970) (emphasis added)

RIGHTS TO EXCLUSIVE POSSESSION: No only is the public domain already the
land of whomsoever would desire to occupy the land (due to the grants of 1866 — 1872),
which land is now held in trust ® for him, but that the right of possession is exclusively

Enjoy. To have, possess, and use with satisfaction, to occupy or have benefit of.

Enjoyment. The exercise of a right; the possession and fruition of a right, privilege or incorporeal
hereditament. Comfort, consolation, contentment, ease, happiness, pleasure and satisfaction.
(Black’s Law Dictionary, 5" Edition, 1979)

? Trust. A right of property, real or personal, held by one party for the benefit of another. King v.

Richardson, C.C.A.N.C., 136 F.2d 849, 856, 857. A confidence reposed in one person, who is termed
trustee, for the benefit of another, who is called the cestui que trust, respecting property which is held
by the trustee for the benefit of the cestui que trust. State ex rel. Wirt v. Superior Court for Spokane
County, 10 Wash.2d 362, 116 P.2d 752, 755. Any arrangement whereby property is transferred with
intention that it be administered by trustee for another’s benefit.

A fiduciary relation with respect to property, subjecting person by whom the property is held to

itabl i | with roperty for th nefit of another person which ari he result of
a manifestation of an intention to create it. An obligation on a person arising out of confidence reposed
in him to apply property faithfully and according to such confidence; as being in nature of deposition by
which proprietor transfers to another property of subject intrusted, not that it should remain with him,
but that it should be applied to certain uses for the benefit of third party. (Black’s Law Dictionary, 5"
Edition, 1979) (emphasis added)
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his; to hold and enjoy. This possession is clearly guaranteed by the statutes:

So long as the locator complies with statutory requirements and
performs assessment work he is entitled to hold his possession
against all the world, subject to the paramount sovereignty of the
United States, and the legal title is held by the government in trust
for him. (30 USC 28.36) (emphasis added)

and;

By the terms of this section the locator of a mining claim has a
possessory title thereto and the right to the exclusive possession

and enjoyment thereof, and this includes the right to work the
claim, to extract the minerals therefrom, the right to the

defend his possession. (30 USC 22.70) (emphasis added)

NOTE: 30 USC 28.36 states that “...the legal title is held by the government in trust for
him.” and that the definition in Blacks Law Dictionary for the term “trust” (see footnote
9), second paragraph reads:

A fidudary relation with respect to property, subjecting person by whom the property is

held to equitable duties to deal with the property for the benefit of another person which
arises as the result of a manifestation of an intention to create it. (emphasis added)

This means that the United States is acting as “trustee” in a “fiduciary '° relationship”
when they hold the legal title “in trust” for the locator (present or future) of a mineral
location. And as the “trustee” of the Mineral Estate, the government is obligated and
bound by both the law and the courts "..to act primarily for another’s benefit in matters
connected with such undertaking.” and "...to follow the terms of the trust and the requirements
of applicable state law.” Or in other words, the government, as the trustee of the Mineral
Estate, is obligated to place its primary importance in the benefit of the locator of a
mineral location.

Furthermore, “A breach of fiduciary responsibility would make the trustee liable to the
benefidaries for any damage caused by such breach.” (see footnote 10) (emphasis added)

So, as trustee of the Mineral Estate, the government is obligated to act primarily for
the benefit of the locator of a mineral location (present or future), and a breach of this

Fiduciary. The term is derived from the Roman law, and means (as a noun) a person holding the
character of a trustee, or a character analogous to that of a trustee, in respect to the trust and
confidence involved in it and the scrupulous good faith and candor which it requires. A person having
duty, created by his undertaking, to act primarily for another’s benefit in matters connected with such
undertaking. As an adjective it means the nature of a trust; having the characteristics of a trust;
analogous to a trust; relating to or founded upon a trust or confidence.

A person or institution who manages money or property for another and who must exercise a standard
of care in such management activity imposed by law or contract; e.g. executor of estate; receiver in
bankruptcy; trustee. A trustee, for example, possesses a fiduciary responsibility to the beneficiaries of
the trust to follow the terms of the trust and the requirements of applicable state law. A breach of
fiduciary responsibility would make the trustee liable to the beneficiaries for any damage caused by
such breach. (Black’s Law Dictionary, 5" Edition, 1979) (emphasis added)
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trust makes the trustee liable to the beneficiaries for any damage caused by such
breach. As the statutes state, the locator of a mineral location shall have the right to
the exclusive possession and enjoyment thereof, and this includes the right to work the
claim, to extract the minerals therefrom, the right to the exclusive property in such
mineral as well as the right to defend his possession. (30 USC 22.70) (emphasis added)

In this light, it is plain that as the trustee of the Mineral Estate, the U.S. government is
charged with making the protection of the “exclusive possession and enjoyment” of the
location for the locator (present or future) its primary duty and responsibility. The
preferred alternative in the SEIS totally frustrates over one hundred forty years of federal
mineral law and makes a mockery of the concepts and meanings of such things as

LR NT

“rights”, “private property”, “exclusive rights to possession and enjoyment”, etc..

A good analogy of the Depts. proposal to prohibit suction dredge use in certain stream
segments is if the Dept. suddenly told home owners that they could no longer use one of
the rooms in their house. If I have a simple 20 acre unpatented placer mining claim
taking in 1,320 ft. (1/4 mile) of river, and because a tributary stream enters the river on
my claim the Dept. says I can not dredge so many feet below or above the confluence,
then the Dept. is “taking” my exclusive property and MUST compensate me for it.

Furthermore, if the area now off-limits contains my Discovery, my whole claim could be
declared null & void because if the deposit can not be economically mined, then there is
no Discovery (in this case, I may be able to economically mine the deposit with a suction
dredge, but it probably would not pay to bring in $3 Million dollars worth of heavy
equipment, move the river, etc. — which are the only other options available).

THE PROPOSED ALTERNATIVE VIOLATES
THE SUPREMECY CLAUSE

Only the U.S. Congress has the constitutional authority to dispose of lands belonging to
the United States. And starting in 1866, Congress gave all the valuable mineral deposits
found in the public lands (and the lands they are found in) to the citizens (and others) of
the United States. Only Congress, and the delegated authority given to the Secretary of
Interior, may close public lands to locatable mineral mining — in the form of a mineral
withdrawal.

CONCLUSIONS: The California Dept. of Fish and Game does not have any authority to
close-off or prohibit suction dredge mining on public domain lands, or on locatable
mineral mining claims; especially in light of the Dept’s. own findings in the SEIR of
“less than significant” impacts on all issues affecting fish and aquatic habitat.

The mercury issues are a red-herring probably brought up by the Dept. in an attempt to
put the fear of dreaded mercury poisoning into the hearts of the ignorant public. The

Page 12 of 60



reality is that suction dredge miners are the ONLY people actively and safely removing,
according to the Dept’s own highly unscientific “study” (term used loosely), up to 98%
of any mercury sucked up by the dredge (and at no cost to the tax-payers). I find it
criminally obscene that the Dept. finds that it would be better to leave all 100% of the
mercury in place rather than safely remove 98% of it. The ONLY sure thing about
mercury in the streambeds is that sooner or later, given enough time, the mercury will
eventually work its way to the low-lands and eventually to the deltas and the ocean. To
pretend that if left alone it will remain locked in place ignores all geologic history and
science.

However, this skewed line of thinking (by the Dept. to leave the
mercury in place) goes hand-in-hand with the Dept’s. policy for years
and years to allow anglers to literally throw tons of lead (in the form of
fishing sinkers) into the waters of the state... and just in case the Dept.
has missed this, adding lead to the water is not a good idea. In fact, it’s
probably illegal.

So who are the real polluters here: the miners that remove mercury and
lead from the streambed sediments... or the anglers that throw (and
loose) lead into the water and the Dept. that not only allows it to
happen but issues a license to do so — while in pursuit of deliberately
killing fish!

That’s what this really comes down to. Those that KILL FISH are
complaining that there aren’t enough fish for them to kill... so they
attack and blame just about everyone and anyone else for the lack of
fish for them to kill. Unfortunately, the fishing industry (commercial
and recreational (now there’s a wonderment for you — people out
having a good time while in pursuit to kill or torture fish) and the Dept.
seemed to have ignored the conclusions of just about every single study
done on the effects of suction dredge mining on fish and fish habitat.
Not one study to date has shown a measurable harmful affect that
hasn’t already been mitigated (with the prior permit). Most studies
conclude that if there are affects, they are so small as to be
unmeasureable. The few studies that actually found affects (as opposed
to the fall-back position of some theoretical “potential for harm™) found
the affects to be beneficiall

DIRECT FINANCIAL IMPACTS

According to the Socioeconomic Report on Regulatory Amendments found in Appendix
H of the Draft SEIR, the Dept. states that in 2008:

A. Some 3,479 suction dredge permits were issued state -wide.
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B. These 3,479 dredgers worked approx. 101,250 days, and spent an estimated $16.5
million on trip related spending, and an additional $7.4 million on equipment.

This works out to an estimated $23.9 million dollars spent in California in 2008
by some 3,479 dredgers. Or, each dredger spent on average $6,869.

C. Then there’s the value of the gold recovered, estimated at 3.4 oz for each of the
3,479 dredgers. This works out to an estimated 11,828.6 ounces of gold. At
today’s spot price of gold around $1,550.00 per ounce, the value of the gold not
being recovered because of the prohibition on suction dredge mining is an
estimated $18,334,330.00.

D. By adding the estimated $16.5 million for trip related spending, plus the $7.4
million spent on equipment, and the estimated $18.3 million value of the gold not
being recovered; we get a total of $42.2 million dollars NOT being pumped into
California’s depressed economy. (Based solely on DFG’s own figures from 2008.
In reality (i.e.; 2011), the estimates on trip related and equipment spending are
probably up at least another 20% due to inflation — add another $4.7 million for a
2011 total of $46.9 million).

And this is just amounts spent by the miners. It does not take into account the
wages and profits of all those who’s livelihoods relied on a strong suction dredge
mining industry. The continued prohibition on suction dredge mining is costing
hundreds if not one thousand or more Californian’s their jobs (not including the
miners themselves... you know, those 3,479 individuals that can not get a permit
since 2008).

E. In today’s dollars, the continued prohibition on suction dredge mining is easily
costing California’s economy $60 Million Dollars annually.

FEES

For years (and possibly ever since the Dept. issued the first suction dredge permits), there
has been a two-tier fee schedule where residents of California pay one fee amount, and
non-residents pay another, much higher fee; just like hunters or anglers. The problem
with this is, miners are in no way like hunters or anglers. Hunting and fishing is a
“privileged activity” requiring a license; where as mining (at least on federal public
domain lands or on locatable mineral mining claims) is a Congressionally granted
“statutory right”.

By charging non-esidents more for a permit than residents is like saying the residents
“right” is more important or somehow better than the non-residents “right”. This is a
direct civil rights violation. Just because the Dept. has gotten away with it for years does
not make it legal, or just.
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The valuable mineral deposits found on the unappropriated public domain lands
belonging to the United States are, by federal law and Act of Congress “free and open” to
all citizens of the United States. They are NOT more free and open to California
residents. As a resident of Oregon, I have every bit a right to enter public domain lands
in California to search for and claim any unappropriated valuable mineral deposits I may
find as a resident of California.

In no way can the Dept. justify this unequalness under the law. Fees for permit may
ONLY cover the actual costs to the Dept. to implement the permit process and to issue
the permits. Permit fees for mining activities performed on federal public domain lands
or locatable mineral mining claims must be equal for all — whether someone is a
California resident or not has nothing to do with it, as all are citizens of the United States;
and are operating under the granted rights by the United States Congress.

LICENSE PLATES ON DREDGES?

Another ridiculous aspect of the preferred alternative is that the permit number or license
number must be clearly posted on the dredge so that someone on shore can read it, |
assume similar to the license numbers found on the bows of boats, or on each end of a car
or truck. Might I ask just where the Dept. thinks there is room on a dredge to post
something maybe as big as a car license plate for all to see?

Are hunters required to hang similar license plates around their necks so all can easily see
that they have a license? No. Are anglers required to wear their licenses to kill fish so all
can see? No. Anyone that wants to know if some person has a hunting or fishing license
has to approach that person and ask them (and considering that at least the hunters are
probably armed...). And yet, suction dredge miners, who have a statutory right to be
operating must post such a license or permit? Excuse me... but if I own the mining
claim, the minerals and the land they are in is my personal private and very real property
by “granted right”. The minerals, unlike deer and fish, do NOT belong to the state or the
U.S. — they belong to the claimowner, exclusively. And part of the granted right is the
right to mine or extract the minerals.

I urge the Dept. to quit thinking that suction dredge mining is just like hunting or fishing,
as it is clearly NOT! I urge the Dept. to go read and study the Mining Law, starting with
the Act of 1866, then 1870, and then the Act of 1872. If you are truly unbiased (in other
words, have an open mind and no preconceived anti-mining bent), you will find that the
Mining Law is like no other law on the books today. It is a law that grants rights, and the
rights to real property, and freedom.

GENERAL COMMENTS

According to the SEIS:

Section 228
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Suction Dredging

(c) Permit Application shall contain all of the following information:

(2) A list of up to six locations where the permit applicant plans to suction dredge. Location
information shall include either:

(A) County, river or stream or lake name, township, range, section, quarter section, base,
and meridian; or

(B) Approximate center point of the location using latitude and longitude.

For each location the California Active Mining Claim number, if applicable, and
approximate dates of proposed dredging shall be listed.

(3) A list of all suction dredge equipment that will be used under the permit, including nozzle
size, constrictor ring size (if needed), engine manufacturer and model number, and
horsepower.

COMMENT ON (c)(2): All in (c) is, respectfully, absurd. As explained in my earlier
comments, the state can not restrict which valuable mineral deposits found on public
domain lands or locatable mineral mining claims a citizen is “free and open” to explore.
The Dept. can not restrict suction dredge miners to six or any other number of locations.
What part of "...all valuable mineral deposits in lands belonging to the United
States, both surveyed and unsurveyed, shall be free and open to exploration...”
don’t you get? “ALL” means “ALL”. “ALL” does not mean three, or six, or twenty.
“ALL” means “ALL”. “Free and Open” means unhindered, no further permission
required; and it is solely up to the citizen miner to decide whether to continue working in
one (or six) areas, or to move on to the seventh or hundredth area.

Mineral deposits are not fish or deer. The Dept. has no authority to restrict the number of
locations a citizen chooses to explore, or work, or claim. As many valuable placer gold
deposits are found in the streambeds of active streams, and as a suction dredge is possibly
the only tool that can be economically used to find and work such deposits, and as a
Discovery of valuable minerals is required (by the Mining Law) before a claim can be
located, and as the Mining Law allows an individual to locate and own as many claims as
they want; the “up to six locations” restriction violates the Mining Law by limiting the
number of claims one could locate in a given year.

The restriction also requires the permittee to disclose information they may not have any
idea of until after the fact. Case in point: I obtain a permit. I listed 5 locations. Two
months after [ get my permit I hear of some other stream that may have open unclaimed
areas rich in gold. This restriction would mean I could not use a suction dredge on this
new stream, simply because I wasn’t even aware of this stream at the time I applied for
your one of only 4,000 permits.

Another little problem with this six location limit is under both state law and federal law,
the owners of unpatented mining claims are required to perform at least $100.00 worth of
work or improvements on or for each claim, each year, in order to continue to hold the
claim. And, of course, the best type of Assessment Work is actual mining. And of
course, on many placer claims, the most economical method to mine the claim is to use a
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suction dredge. Many people own more than six claims. They are REQUIRED BY
LAW to perform the work (or loose the claim(s)).

(©)(3): So what happens if in the middle of the season I decide to buy a new dredge? Or,
the engine on my dredge blows up because some wacko put sand in the crankcase some
night and [ have to get a new one? Or [ want to switch froma 3” dredge to a 4” dredge?
I see no provision to change my operation unless I first contact he Dept. and get, in
writing, the dept’s permission. How long does that take? Days? Weeks? And if denied,
is there an appeal process?

And what’s considered “suction dredge equipment”? The Dept. wants “A list of all...”.
Meaning what.... If I forgot an item, or added some new piece of equipment and didn’t
tell the Dept. first then [ am in violation?

Does the State limit how many lakes or streams a licensed boater can boat in? Or how
many lakes or streams an angler may fish in? Or forests a hunter may hunt in? Or even
how many trees someone can hug? The answer to all is “No”. And the hypocrisy is that
no one has a “right” to do any of them; all they have is a mere privilege; and yet the state
does not limit (generally) where they can go and the number of locations they may go
to... and at the same time proposes to severely limit the number of locations a suction
dredge miner operating under a Congressionally granted statutory right may dredge to
SiX.

This is ridiculous and not based on anything real. There is absolutely no reason to
believe that if I dredge in a seventh stream that there will be any extra added affect to
anything compared to if I just stayed and dredged in any of the first six locations. Or is
this particular restriction aimed at a single particular business that just happens to offer
approximately 70 miles of rivers and streams in northern California to it’s members to
freely come and dredge on?

Again, what part of “FREE AND OPEN” don’t you get?

sk sk sk sk sk sk skosk sk sk stk skok sk sk stk sk sk skesk skoskok sk skesk skook

MINING is a “right”. It is NOT a mere privilege to be unnecessarily hindered or
restricted on some theoretical potential for harm. After more than thirty years of suction
dredge mining in California, Oregon, Alaska and many other states, to date, not one
study, not one shred of creditable evidence has been put forward showing even one fish
harmed or killed by a suction dredge. This is not to say that no fish have been harmed in
30+ years of popular suction dredge mining, but instead, that even “if” a fish was harmed
or even killed, the number of fish (or anything else for that matter) affected compared to

the whole is infinitesimally small beyond insignificant. Because of this glaring lack of
any evidence of harm after 30+ years, any sane person that did not have some hidden
agenda would see that if there was a harm, it would have been recognized long before
now. This raises the question of what is behind the motives of the Dept. of Fish and
Game?
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As an active advocate of suction dredge mining for over 12 years, I know there is no new
science or study since 1994 that identified any new detrimental effect from suction
dredge mining. So why all the new more restrictive changes? Could it be that the Dept.
is more afraid, or even working with, the anti-mining activists to stop suction dredge
mining? [ am well aware of the history of the various lawsuits brought by certain tribes
and environmentalist groups, and proposed legislation that eventually led to the
prohibition on suction dredge mining in California in 2008.

I KNOW THERE IS NO SCIENCE TO BACK THIS UP. And for the most part, there is
no law to back this up either.

For these and many other reasons (that I do not have time to mention — and from the
Dept’s past actions, I doubt it would do any good anyway), I respectfully urge the Dept.
to adopt the “1994 Regulations Alternative” which calls for continuing to issue the
permit under the previous regulations in effect prior to the 2008 moratorium.

Thank you for considering my comments.

Please place me on any mailing or messaging list compiled regarding the EIS and
eventual permit.

Respectfully submitted by;

Tom Kitchar
P.O. Box 1371
Cave Junction, OR 97523

mythicalmining@cavenet.com

Attachments:

EXHIBIT A: “TAK— WMD COMMENTS ON PROPOSED EIR —2007”
Comments submitted by Tom Kitchar — President, Waldo Mining District, P.O. Box 1574,
Cave Junction, OR 97523 dated December 17, 2007.

Tom Kitchar - President
Waldo Mining District
P.O. Box 1574

Cave Junction, OR 97523
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Sent via: electronic mail to

SuctionDredgeMining@dfg.ca.gov.

December 17, 2007

To: California Department of Fish and Game
Attn: Suction Dredge Mining Program
1416 Ninth Street, 12th Floor
Sacramento, CA 95814

RE: CALIFORNIA REGULATORY NOTICE
REGISTER 2007, VOLUME NO. 42-Z 1784

SUCTION DREDGE MINING EIR

Dear California Dept. of Fish & Game;

I thank you for this opportunity to comment on the proposed Environmental Impact
Report (EIR) regarding the permitting of suction dredge mining operations within
California. These comments are submitted as the comments of the Waldo Mining
District (WMD), which was established in 1852, and is located in SW Oregon bordering
the OR/CA state lines due north of Happy Camp, CA.; and as the comments of myself as
an individual suction dredge miner for over twenty (20) years.

Many of the WMD’s 125+ members purchase the California Suction Dredge Permit and
own or work mining claims throughout California. Although my suction dredge
operations are mostly in Oregon, I have, on at least three (3) occasions purchased a
California Suction Dredge Permit, and operated both a six (6) inch and eight (8) inch
suction dredge in the Klamath River. On one occasion, I purchased the California Permit
(approx. $140.00) and then never used it.

In the past 20+ years, I have operated suction dredges with 2-1/2”, 3”, 47, 57, 6” and 8”
hose sizes, in small gulches, streams, creeks, and rivers within South Dakota, Oregon,
and California.

SPECIFIC COMMENTS:

1. Whether suction dredge mining results in adverse impacts to the
environment.

COMMENT: As phased, this question is ludicrous, and is heavily weighed to find only
adverse impacts. Everything humans do, including (but not limited to) suction dredge
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mining, fishing, boating, rafting, hiking, swimming, etc., have “some” impacts to the
environment, both adverse and favorable. To only seek adverse impacts shows a strong
predetermined negative bias towards suction dredge mining, is unscientific, highly unfair,
and fails to take into consideration possible significant positive environmental benefits.

Be that as it may, the answer to the question of whether-or-not suction dredge mining
results in adverse impacts to the environment is, “yes”. Of course it does, as does nearly
everything else humans do. Suction dredge mining also results in some favorable
impacts. The real question is whether-or-not suction dredge mining results in
unnecessary, unreasonable, and/or significant adverse impacts as weighed against the
favorable impacts; and if so, can or should these impacts be mitigated by any further
degree of restriction.

Over the past 20-30 years, many scientific studies (over two-dozen) performed by various
state universities, state agencies (including CDFG), and federal agencies (including the
BLM, U.S.D.A. Forest Service, EPA, USACE, and the USGS) on the effects of suction
dredge mining (and related subject matter) on the environment have all concluded that
with certain limiting restrictions, all adverse impacts are short-lived, highly localized,
and insignificant.

RECOGNIZED ADVERSE IMPACTS:

A. ENTRAINMENT: Studies have found little to no impacts on adult fish passing
through a suction dredge. Mortality rates increased with younger fish, reaching a high
mortality rate at the fry and egg stages. The obvious (and currently practiced) mitigation
is the prohibition on suction dredge mining during periods when fish eggs and fry are
present. With the total lack of any evidence to the contrary (i.e.; in 30+ years of suction
dredge mining in California — and other states, not one (1) harmed or dead fish, fry, or
egg has been presented as harmed or killed by suction dredge mining) the current level of
restriction set by the CDFG is sufficient to protect the various species of fish present at
suction dredge mining sites.

I would also note that since most of the 24+ studies were done (i.e.; most done in the
1980’s through mid-1990’s), there has been a major change in suction dredge technology
which if anything, makes the modern (post 1994) suction dredges considerably less likely
to harm or kill fish, or other aquatic life through entrainment. This change occurred with
a modification of the “header box” on all suction dredges (NOTE: The purpose of the
header box is to connect the suction hose or power-jet to the front of the sluice box.)
Most older models of suction dredges (including the dredges used in most of the suction
dredge studies) came equipped with what is known as a “crash-box” header (SEE
FIGURE 1); in that water and sucked up material entered the enclosed box from the
suction hose and then crashed or slammed (at a velocity of 10-20+ fps) into a wall within
the box, before dropping down into the sluice box. This “slamming” or “crashing”

caused most, if not all, adverse impacts to fish and other aquatic species from
entrainment.

&/ @m’of 60 o ouT
WATER THROUGH

MATERIAL

FIGURE 1 - CRASH BOX HEADER




Since about 1994 or so, most new suction dredges come equipped with what is called a
“horn” or ‘flare” type header (SEE FIGURE 2), wherein all water and materials flow
smoothly through the header into the sluice box. Indeed, the objective with the “horn”
type header is to eliminate, as much as possible, any turbulence in the flow, i.e.; there is
no “crashing” or “slamming”). . . making the suction dredge much less likely to cause
any adverse impacts by entrainment.

OUT
THROIIGH
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NTATERTAT FIGURE 2 - HORN-TYPE HEADER

In Figure 1, water and material enters the enclosed crash-box header through a circular
opening equal to the size of the suction hose the dredge is using. The box itself is
normally 14” wide (3” dredge) to over 20” wide (5” dredge and larger). This type of
header box creates tremendous amounts of turbulence, with water, rocks, sand & gravel
crashing and smashing against each other and the walls of the box before discharging into
the sluice box. Figure 2 shows a hom-type header, which is in the shape of a flare,
widening out to nearly the same width as the sluice box, causing an unrestricted smooth
flow of water and material into the sluice box.

As far as this commenter knows, none of the studies done on the effects on fish and
aquatic species from entrainment through a suction dredge were done with a modem
“horn” type header. Considering the major changes with the “horn type” header to the
flow characteristics as compared to the older “crash box ” headers, it is highly likely that
even a high percentage of fry and fish eggs will survive entrainment in the newer
dredges.

As far as this commenter knows, only one study has been done testing the effects of
entrainment through a horn type dredge. Although this study was not a true scientific
study, the results speak for themselves:

HOT D TUDY
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PERFORMED BY: Bedrock Prospectors Club of Puyallup, Washington, Inc.

PARTICIPANTS: Bill Willette, President of Bedrock Prospectors; Ron
Willerscheidt; Harleye Edwards; Doug Irish, and Bruce Beatty, Vice President.

LOCATION: MINER'S RALLY, River Oaks RV Park, Oroville, Wa., August, 2003 on
the Similkimeen River.

EQUIPMENT: 4" Dahlke dredge and an uncooked hot dog.

ABSTRACT: Because the activity of suction dredging by small-scale miners and
prospectors receives a considerable amount of suspicion in regards to destruction
of habitat and to fish life itself this impromptu study was designed to dispel the
belief that fish are ground up like fish burger. A dredging demonstration was
taking place on the river itself with WDFW Biologist on hand and was actually
running fresh water mussels through the dredge. The idea of putting a
simulated 6" fish through the suction nozzle would prove one way or another
that a fish, if it inadvertently or purposely were entrained would likewise be
unharmed as the mussels proved to be. A standard 6” hot dog would be a
suitable simulation.

PROCEDURE: A hot dog was attained and the 6.0 hp dredge motor was started
and maintained at 34 speed. This dredge is equipped with a T-80 air pump, 20’
suction hose and suction nozzle, foot valve with a Washington State legal foot
screen, a sluice box and jet flare (“"horn type” header) emptying into the sluice,
equipped with miners moss and riffles.

While the dredge was pumping a standard amount of water through the suction
nozzle, the hot dog was introduced into the nozzle and then recovered (in mere
seconds) after it dropped off the end of the sluice box. The end of the sluice box
is about 4-6” from the water surface. This hot dog procedure was repeated in
rapid succession for a total of 10 (ten) round trips.

RESULTS: Upon the tenth retrieval of the hot dog, a close inspection of the
outer skin showed complete and unaltered integrity of the specimen. One has to
agree that the outer, uncooked skin of a hot dog is somewhat fragile and
vulnerable to abrasion or tearing.

CONCLUSION: If a standard uncooked hot dog can pass ten (10) times through
a modern 4” suction dredge with a "horn type” header without any sign of harm,
then it is reasonable to believe that the high rates of mortality measured in the

earlier suction dredge studies (done with “crash-box” headers) on the effects of
entrainment of fry or fish eggs would show a sharp decline in mortality, making
the modern horn equipped suction dredge much less dangerous to aquatic life

entrained through the dredge.

SUMMARY: Since the time when most of the studies on the effects of suction dredge
mining were done (i.e.; pre-1995), the change in sluice box header design (to the “horn”
type) greatly decrease the chances of adverse impacts to fish and other aquatic species
through entrainment. This means, if anything, that modern suction dredges are even
more fish friendly than the types of dredges used in studies prior to 1995.
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B. IMPACTS ON LOCAL HABITAT: The area impacted by a suction dredge operation
consists of the actual excavation, and a short area (10-20 ft.) usually immediately
downstream of the excavation where tailings are deposited, and a slightly larger area (20-
40 ft.) where lighter sand and silts settle out. There is a natural limit to the size of the
area disturbed by suction dredging, because if the dredge operates in the same area long
enough, it eventually moves forward over the excavation and actually begins to fill the
rear of the excavation as it excavates new material from the front. Because of this, the
maximum area a dredge will disturb is equal to the area excavated, along with an area
approximately 10-40 ft. below the initial excavation.

In all the previous studies done to date on the effects of suction dredge mining, it was
found that the populations of all aquatic species (i.e.; bugs, worms, etc.) returned to near
pre-dredging numbers after a period of one to two months; making any adverse impacts
on aquatic life highly localized, highly temporary, and insignificant.

C. INCREASED WATER TEMPERTURE: In at least one lawsuit brought by
environmental organizations (NATIONAL WILDLIFE FEDERATION, et al wvs.
OREGON DEPT. OF ENVIRONMENTAL QUALITY, Circuit Court of the State of
Oregon for the County of Multnomah, Case No. 9706-04970, Nov. 199%),
environmentalists argued, among other things, that suction dredge mining causes an
increase in water temperature which is deleterious to fish and other aquatic life. The
Oregon DEQ lost this case due to violations of administrative procedures and was
ordered to give proper notice and study to this topic before issuing any suction dredge
permit for operations within streams identified as temperature limited. Upon study by
ODEQ, it was found that suction dredge operations do not cause a measurable increase in
water temperature, and that operations could be permitted.

It has been argued that suction dredge operations “may” cause an increase in water
temperature due to:

1. INCREASED SOLAR HEATING OF TURBID WATER CAUSED BY
DREDGING.

COMMENT: This theory sounds logical, however, even though a slight temperature
increase may be found at the surface of turbid water, deeper waters shaded by the

turbidity actually would be cooler as they would receive less solar radiation. Because
of this, it is highly likely that there is a zero over-all effect on water temperature from

suction dredge mining (or a net cooler measurement).

2. THAT WATER IS WARMED DUE TO FRICTION AS IT PASSES THOUGH
THE VARIOUS HOSES AND PUMP ON THE DREDGE.

COMMENT:  Although physics says friction causes heat, the amount is so
insignificant that it is doubtful even NASA could measure any change.
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3. ENVIRONMENTALISTS ALSO CLAIM THAT MINERS CUT DOWN OR
REMOVE TREES OR OTHER SHADE PROVIDING VEGETATION ALONG
BANKS WHICH CAUSES INCREASED SOLAR HEATING OF WATER.

COMMENT: Federal land management agencies (i.e.; BLM & Forest Service)
regulations (at 43 CFR 3809 and 36 CFR 228) do not allow the removal of trees or
other riparian vegetation without prior approval from that agency. However, even if a
suction dredge miner removed a tree or shrub, the effect would be so infinitesimal to
the point of being less than insignificant when compared to the miles and miles of
unaffected stream bank. Furthermore, most state suction dredge permits already
prohibit the removal of trees and vegetation from stream banks (i.e.; permits prohibit
dredging into the banks or outside the wetted perimeter).

D. REDDS IN TAILING PILES: One of the favorite arguments used by those against
suction dredge mining for more restrictions on suction dredge mining is that salmon
redds have been observed in suction dredge tailing piles, and that these tailing piles then
wash away due to high water flow events, causing the destruction of any eggs or fry still
in the tailing gravels.

COMMENT: In at least several cases in Oregon as documented by the Siskiyou National
Forest (SNF), supposed redds in tailing piles were in reality depressions made in the
upstream side of the tailing pile by the miner while taking the dredge apart. No one has
ever actually observed salmon building a redd in a dredge tailing pile. No one has
actually observed salmon laying eggs in a dredge tailing pile. No one has actually
observed eggs in a dredge tailing pile, and no one has actually observed fry emerging
from a dredge tailing pile.

At the most, all anyone has actually observed is a depression in a dredge tailing pile that
“looks like a redd...” but in reality, could easily have been created by the miner while
walking around on the tailing piles, or even by unscrupulous anti-mining environ-
mentalists or agency personnel in an attempt to falsely create what appears to be a redd.
(NOTE: I personally visited the site of supposed redds in dredge tailing piles on
Althouse Creek, accompanied by SNF fish biologist Dan Delany. When questioned as to
why he believed the observed depression was in fact a redd, Mr. Delany responded that it
(the depression) was the size and shape of a redd, and in the correct location for a redd. I
then asked him if the same depression could be artificially created by anyone with a pair
of rubber boots with knowledge of what a redd looks like; and he answered, “Yes. ”

I then observed that the supposed redd was located in the upstream side of the tailing pile,
exactly where someone would have had to stand (creating the depression) in order to take
the dredge apart. It should also be noted that the tailing pile in question was created by a
dredging operation which took place in July of that year. We visited the site later in the
fall after the dredge was removed.

The PROOF that this was not a redd in a tailing pile is the fact that until the arrival of
winter rains (usually in December), Althouse Creek does not flow on the surface all the
way to the Illinois River! Deep valley bottom gravel beds (estimated at 50-70 ft. thick)
absorb all surface water creating a dry creek channel in the last 3-4 miles of Althouse
Creek. Unless salmon tunneled or walked those 34 miles to the water, there was no way
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that any salmon were in Althouse Creek creating redds in the summer or fall.
Furthermore, by the time enough rain has fallen to establish surface water in Althouse
Creek all the way to the river, there would have been enough flow to wash away and
spread out any and all tailing piles.

Due to the complete lack of any real evidence that salmon create redds in dredge tailing
piles, and that at least based on the case on Althouse Creek, it appears more likely that
the whole issue of redds in dredge tailing piles is a pure fabrication by those desiring to
further restrict or prohibit suction dredge mining altogether. As with all other claims of
adverse impacts caused by suction dredge mining, we find the use of the words “may”,
“might”, “the potential ", etc. when discussing redds in tailing piles — note that the words
used are not “do”, “did”, “were found to”, etc.. Pure speculation, not based on reliable
scientific fact.

However, even if salmon create redds in dredge tailing piles, the number of redds in
tailing piles as compared to the number of redds in natural gravel beds is ridiculously
low, unless there are no other suitable gravels in the stream. Even considering this worst-
case scenario (i.e.; no other suitable gravels), due to the fact that many of the previous
dredge studies have found that suction dredge tailings can make ideal spawning beds for
years to come, it seems the trade-off of possibly loosing some or all of the eggs/redds in
dredge tailing piles in one (1) year weighed against the possibility of creating ideal
spawning beds for years to come (when little or none exists) seems well worth the
possible temporary adverse impacts. In fact, suction dredging does such a good job of
cleaning, sizing, and loosening the gravels and beds that the CDFG ought to be paying
suction dredgers for creating and enhancing fish habitat and spawning grounds... not the
other way around.

E. POSSIBLE DESTRUCTION OF EXISTING REDDS: As noted in previous studies,

existing redds may be adversely impacted by suction dredge operations. This may occur
in several ways;

1. The dredge excavation may take place in gravels where there is an existing redd.
In this case, the redd will be destroyed and any eggs present will be passed through
the dredge and discharged out the end. Although the newer “horn-type” dredges may
not necessarily cause high mortality of the eggs through entrainment, the destruction
of the redd and the depositing of the unprotected eggs downstream probably will.

2. The discharge of tailings from a suction dredge may bury an existing redd. If this
happens, the eggs will possibly smother, possibly causing a high degree of mortality
of the eggs, depending on how deep the redd is buried.

3. Suction dredge miners may inadvertently step on or walk through an existing redd,
possibly squishing the eggs, or disrupting the integrity of the redd causing a degree of
egg mortality.
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The current fix for these problems in the present permit is simple; i.e.; suction dredging is
usually prohibited during periods fish eggs may be present in the gravels . . . however:

It is interesting to note that the Dept. casually prohibits suction dredge mining in whole
streams, or large stream segments, based on the possibility of there being a redd or redds
present. On the other hand, fishermen are only “cautioned” to watch out for redds and
told not to step on them. In other words, fishermen are trusted to look for redds and to
stay away from them (even though the water they are walking through may be so dirty
that they can not even see a redd), while suction dredge miners, who while working
underwater have every opportunity to observe a redd are not trusted to stay away from
them but are instead prohibited from operating sometimes for months at a time.

Considering the inequity of this situation, it would be more just if the Dept. instructed
miners as to what a redd looks like and where they are found, and then asked them to just
stay away from them. Before operations, suction dredge miners could easily swim
around the area to ensure there are no redds at the excavation site or immediately
downstream. Areas with a high concentration of redds could be flagged, and miners
could be told to stay out of these areas during incubation. Placing an arbitrary prohibition
on whole stream segments based solely on the possibility that there may be a single redd
somewhere in miles of stream is absurd, especially in the many miles of high mountain
streams devoid of suitable spawning gravels.

2. Whether suction dredge mining under the Department’s current regulations
governing such activities results in deleterious effects to fish.

COMMENT: “Deleterious ?” In what way? Suction dredge mining does not kill fish.
Suction dredges do not hook them through the mouth and drag them from their natural
element to suffocate. Nor do suction dredge miners stretch nets across stream channels to
ensnare multitudes of fish in the name of killing even more fish. No, suction dredge
miners leave all these ‘fish killing” activities to sportsman, fishermen, and Indian tribes.
(And I might add that all of the above mentioned parties that deliberately kill fish are
sanctioned by the CDFG in the form of fishing licenses. It seems to me odd indeed that
the state agency empowered to protect fish would restrict or prohibit an activity which is
being performed as a statutory right (i.e.; mining) just so that there might be even more
fish available for others to kill (as a licensed privilege).)

One would think that if suction dredge mining was in any significant way deleterious to
fish, after 30 + years of the popular use of these machines, and the over two-dozen
scientific studies on the effects of suction dredge mining done to date, some level of
positive proof would have shown up by now proving a deleterious affect. One would

think that after all these years, and after literally thousands of dredges being used in not
only California but also Oregon, Washington, Alaska, Idaho, Montana, etc., if there was a
harm, someone would have found it by now. Instead, regulatory agencies and anti-
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mining groups are still, after over 20 years of research to find any harm, falling back on
the age-old “could”, “might, “the potential to”, etc..

Also, I find it almost absurd that the CDFG would even have to ask such a question. For
years CDFG has collected thousands if not hundreds of thousands of dollars from the
miners as permit fees. The CDFG issues the permit, and is charged with (amongst other
things) monitoring for compliance. What has the Dept. been doing all these years with
all that money? Why does the Dept. have to ask non-experts for information the Dept.
should know? Doesn’t the CDFG “know” whether or not suction dredge mining is
deleterious to fish? ... (Apparently not, otherwise they wouldn’t have to ask outsiders).

Any logical sane person would believe that if anyone knew of any deleterious effects to
fish from suction dredge mining, it would be the CDFG itself. The fact that the CDFG
has to ask the inexpert, unknowledgeable (and very possibly highly biased) public if they
know of any deleterious effects must mean that to date, the CDFG has not found any...
even though they are the agency most likely to document any such affects (with such
staff experts as biologists, hydrologists, etc.). One would expect that the Dept. would
“know”, in no uncertain fully documented terms, one way or the other, and would be
fully prepared to prove it.

That the Dept. would ask such a question of the general public raises the question, “Who
is the Dept. going to believe?” Me? A miner? If so, then of course I say there is no
harmful effect, the current level of regulation is already too restrictive, and that the
CDFG ought to pay suction dredge miners for all the good they do. On the other hand,
maybe the Dept. will believe those out to stop suction dredge mining any way they can,
or those wanting to do anything they can to protect fish so that they or others have
possibly more fish to kill. Neither myself, the environmentalists, Indian tribes, or fish
killers are experts. For the most part, none of us are biologists, expert researchers, or
scientists . . . but we all have one thing in common, and that’s “something to gain”. This
means that for the most part, any comments or information submitted by the public
regarding deleterious effects to fish from suction dredge mining is useless, simply
because for the most part, most members of the general public do not have the knowledge
and expertise to determine “what”, exactly, harmed a fish. Not guess, hypothesize,
speculate, wish or believe. In the matter of regulating and/or restricting any form of
mining being performed under the U.S. Mining Law Act of 1872 as amended (whereby
the miner has a fully protectable “right” granted by Congress to mine), regulation and
restriction must be based purely on unbiased scientific research, study, documentation,
and proof, performed by those fully q